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ADVISING CLIENTS ABOUT THE LAW

As lawyers (and unlike mediators), part of our responsibility is to ensure
that our clients understand their legal rights as they negotiate collaborative
agreements. But collaborative lawyers put much thought into when and how
that legal advice will be provided, so that the rlients understand what might
happen if the matter were litigated in the local courts, without the legal
context being accorded dispositive power over the negotiations or outcomes.
For traditional, rights-bounded lawyers, the only concerns worth discussing
with a client are those about which motions can be filed and court orders
can be issued. Good collaborative lawyers take a more expansive view of the
task. As interest-based bargainers, we know that our clients care greatly about
many matters that lie outside the jurisdiction of the family court. When we
negotiate collaborative agreements, we can include resolution of issues for
which no legal remedies would be available in court. That being so, our clients
may make trade-offs in collaborative negotiations that yield outcomes on the
legally cognizable issues markedly different from what might usually happen
in court. In return, they may gain outcomes that no judge could ever order.
Traditional lawyers may look at the resulting agreements with horror,
because the client did not insist on getting every dollar or every asset
that a judge might have awarded, while ignoring the nonquantifiable or
nonjusticiable goals valued greatly by the client that have been met in the
collaborative process. When advising clients about the role of the law in
collaborative matters, collaborative lawyers generally include contextual
information such as this, that lawyers are well aware of and clients are not:

The family courts don’t dispense justice, and trials are not about winning
or losing. What the courts dispense is certainty. If you and your spouse—
with the help of the collaborative lawyers and other collaborative pro-
fessionals—are unable to craft an individualized, custom-made solution
about the issues affecting your family after the divorce, the courts are
available to give you certainty and closure. But the judge can never

know as much as you know about the needs of the family and will never
have as much time or interest as you do in crafting solutions that will
work. Any couple with the desire to do so can do better than any judge
in designing solutions that will work and that will last. If you make your
own decisions about the post-divorce family, you keep control over your
finances and your parenting where it was when you lived together—with
yourselves. Furthermore, the judge is required to work with a straitjacket
and blinders on, called the Family Code. This is a collection of laws made
by elected officials who may know little or nothing about family dynam-
ics and who may have been lobbied by vocal special interests. We need
to know about those laws, and we can apply them here if they seem to
produce the results you both prefer. As a last resort, the court can do it
for you. Think of it as the emergency room. If you value privacy and con-
trol over your own destiny, keep decision-making power here; don't give
it away and don’t put on the straitjacket here that the judge is required

- to wear in court.





