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Learning Points and “Take- Aways”
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1. When professionals have a question about the mental health and/or emotional functioning of a potential client, making a significant effort to obtain further information that can clarify the client’s capacity to participate in a Collaborative process is essential. 

2. Creating a strong team of professionals – hand picked to the degree possible – and including two coaches, and a child specialist if children are involved – is essential. 

3. Creating a clear structure of team calls, preparatory meetings, and time to debrief after each meeting is essential. 

4. Discussing with both clients the anticipated difficulties in the process, including cost, length of the process, and emotional challenges of meeting in a room together is essential to do carefully at the start of the process. 

5. Obtaining clear informed consent from each client is essential. 

6. Reviewing the informed consent of each client, and the clear choice of each client to proceed to the next phase of the process, is essential to do repeatedly during the process. 

7. Also essential are conferring and coming to mutual agreement among team professionals about how best to structure meetings, how best to keep discussions focused and productive, and when to detour from standard protocols of meeting together. 

8. Explicit discussion by all team members (coaches and attorneys) about the role of each professional during any case that is highly unusual and confusing is very helpful. 

9. Balancing the needs of both parties – the more vulnerable and less functional client and the more robust, more functional client – is challenging but extremely important. 

10. Self-care by each professional, and self-care as a team as a whole, will be crucial throughout any case that is highly emotionally taxing, worrisome, and lengthy. 

We know there are so many more!  Please add your own as you participate in this workshop! 

11. 

12.

13.
Nightmare Case, Dream Team

IACP 2019 – Workshop Handout 

(We will hand this out at the workshop if it’s too long to include in the catalogue.) 

Basic Facts:

· 15-year marriage

· Husband (H):

· 42 y.o.

· Analyst for the U.S. Agency for International Development

· $115,000 salary

·  Wife (W):

· 42 y.o.

· Attorney doing part-time contract work

· Earns approx. $60,000

· Diagnosed w/ Lyme Disease 6 years ago

· Child:  “Johnny,” age 7 (second grade)

· H is sleeping in Johnny’s room/sharing his bunkbed

· Johnny has been acting out toward W—yelling at and kicking her

· Parties disagree on whether he has Lyme Disease/how it should be treated

· Assets:

· Condo:  






$60,000 equity

· Joint Capital One Savings:  



$277,000

· sales proceeds from investment properties

· Joint Bank of America Checking: 



$1,000

· H’s income deposits / payment of living expenses

· H’s Separate Checking:




$3,000

· W’s Separate Checking:




$2,000

· Johnny’s Savings:





$2,000

· 529 Accounts:





$14,000

· Roth IRAs:






$10,000

· H’s TSP:






$75,000

· W’s TSP:






$40,000

· H’s FERS Pension + W’s FERS Pension

· 2016 Subaru:






$3,000

· 2005 Toyota






$3,000

· H made a substantial pre-marital contribution to two real properties the parties’ purchased during the marriage, both of which were subsequently sold and the proceeds deposited into a brokerage account, which was later converted to savings.

January 2017
· H meets attorney for consultation.

· Referred by a CFDA who had done a “tracing analysis” of his separate contributions to real properties 

· Red flags:

· Claims W hit him the week before—demonstrates “2 slaps” on his collarbone

· Claims W has punched holes in their bedroom walls when angry

· Claims W gives son alternative medications that he doesn’t agree with, such as “parsley drops” and son is starting to protest

· Claims W had witnessed their priest physically assault him, and was angry because she “just watched and did nothing about it”

· Has been sleeping in son’s bunkbed, claims he’s awoken to W putting holy oil on his forehead several times

· Says he was on “medication for depression” for several years, but he only agreed to it because of W’s threats of divorce (medication is later determined to be lithium)

· Says he has a discharge letter from his doctor that confirms a mis-diagnosis of bipolar disorder

· (Later determined that the letter only says “Patient reports he no longer feels symptoms such as depression, anxiety, mood swings, suicidal thoughts, etc. and wishes to discontinue medication.  Patient has been warned that discontinuing medication may cause a relapse of symptoms.”)

· Attorney explains all process options, H says he wants to avoid court and to repair his relationship with W

· Attorney refers H to an MHP for a free 30-minute joint consultation about the Collaborative Process

March 2017
· Parties meet with MHP for consultation/W agrees to CP

· MHP recommends a 2-coach model and refers W to an attorney + MHP

· Prior to entering the Collaborative Process:

· W withdraws $147K from Capital One account (half the balance plus an additional $18,000 to pay her estimated taxes)

· W begins depositing her income into her separately titled account

· Team schedules a 1-hour conference call prior to first meeting:

· Contemplation of the red flags team members have seen thus far/whether it’s an appropriate case for Collaborative; agreed that litigation would not be a better alternative

· Agreed to recommend a Child Specialist

April 2017
April 11:  First meeting (Parties + Coaches)

· After signing the Participation Agreement and identifying Goals & Interests, the following “Pressing Issues” are identified:
1. Choose a Child Specialist for Johnny
· Agreed that the parties would contact the CS after the meeting and proceed with evaluation 
2. Choose a therapist for Johnny
· Agreed that MHPs would talk to the child specialist about therapy recommendations 
3. Johnny’s school attendance
· W received a letter from Arlington County that the parties are at risk of violating statutory requirement for school attendance (he’s been absent 18 days this year)
· Both parties have a history of taking Johnny out of school for visits with extended family/vacations
· W wants to stop this practice as it is affecting Johnny’s grades and she’s worried about a CPS investigation
· H wants to continue taking Johnny out of school whenever he sees fit—believes that contact with extended family and travel experiences are more important than school
4. Johnny’s Passport renewal
· H wants to take him to Mexico for a family reunion—and take him out of school for 4 days
· W objects to any further school absences
· Agreed that W will cooperate to renew the passport and it will be held in escrow by H’s attorney pending further agreement on Johnny’s travel
· Parties will sign an Agreement to Be Relied Upon regarding this issue
5. H wants W to return the $147K she took from the Capital One account and to deposit her income into their joint checking account as she did prior to separation
· H believes most of the Capital One funds are his “separate property” as a result of the CDFA’s tracing analysis
· W is not comfortable with either request—no agreement reached
6. Tax filing deadline
· Parties have received conflicting information about their liabilities and whether to file jointly or separately
· No time to generate “Questions to Be Answered”

· Agreed to retain a financial neutral—attorney to contact after meeting and introduce parties

April 21:  Professionals have 1-hour conference call.

April 24:  Second Meeting (Parties + Coaches)  

· Prior to full-team meeting, parties meet with their separate teams for 30 minutes, followed by professionals meeting without parties for 15 minutes (planned in advance)

· Parties want to address the following “Pressing Issues”:

1. H wants to revisit his request for W to return the $147K back to the joint Capital One account

· Agreed that W will keep the funds in her separate account and will only use them to pay for process costs, but there will be a true-up once an agreement is reached regarding whether H has a separate interest in the account

2. H wants to revisit taking Johnny to Mexico/out of school for 4 days, claims he spoke with the school principal and was cleared to take the trip because Johnny’s absences are “excused” if parents request in advance

· H also wants to take Johnny out of school for “Take your Child to Work” day in his office

· H also wants to take Johnny out of school on a Friday to travel to a weekend camp in Pennsylvania

· W is willing to agree on additional absences if H agrees to limit the number of absences in the upcoming school year

· Spend about an hour negotiating terms under which each party may take Johnny out of school/reach a temporary agreement

3. H wants W to revisit his request that W deposit her income to the parties’ joint checking account 

· W refuses, but agrees to contribute to a portion of the next month’s expenses

4. Child Specialist Progress

· H wants Johnny to meet with the CS before parties tell him about their separation

· W wants to tell Johnny about the separation prior to bringing him to meet with the CS

5. H wants to move out of the marital condo by June 1

· Parties will sign Agreement to Be Relied Upon regarding H’s move not constituting abandonment of the marriage

· No time to generate “Questions to Be Answered”

· HOMEWORK:  Parties to give school principal permission to talk to coaches re: Johnny’s absences

April 28:  Parenting Meeting w/ Coaches

May 2017
May 8:  Professionals have 1-hour conference call; discussion of how H’s behavior/mental health is an elephant in the room and whether it’s something that will eventually need to be confronted.

May 9:  Third Meeting (Parties + Coaches)

· Professionals meet 30 minutes prior to parties’ arrival

· Begin meeting with a discussion re: trust being an essential element of the Collaborative Process, and how to address the parties’ lack of trust in each other

· H responds that he cannot trust W unless she returns the funds to the joint Capital One account

· Team generates options for conditions on W returning funds

· Parties agree that W will return all but $15K to the joint account and neither will use any of the funds without the other’s consent—will sign an Agreement to Be Relied Upon to this effect

· Team follows up with parties regarding retaining the financial neutral, which they have neglected to do

· H’s attorney to send all relevant documents to the financial neutral and copy W’s attorney

· Pressing Issues:  

· Temporary Cash Flow

· H claims he cannot cover all of the parties’ monthly expenses and again requests that W deposit her income into the joint checking account

· Team discusses parties’ large monthly expenses and how much W can afford to contribute

· Mexico Trip

· After W signed the Agreement to Be Relied Upon consenting to Johnny’s absence from school to go to Mexico with H, she received the following information:

1. Johnny’s report card recommended that he attend summer school for Spanish based on his absences

2. Arlington Public Schools official policy limits the number of unexcused absences to 6 per school year

3. School principal sent an email confirming that school absences for travel are unexcused

· W says that she will revoke her consent if Johnny loses his 3rd grade placement and/or “gifted” qualification based on the additional absences resulting from the trip

· Update on Child Specialist:

· H claims the CS wants to meet with Johnny before the parties inform him about the divorce

· W claims the CS wants to talk to the other professionals first

· Coaches agree to call the CS and confirm next steps

· At one point during the meeting, H tells W’s attorney:  “Stop looking at me while I’m talking.”

· At the end of the meeting, H mentions that he has booked plane tickets to take Johnny to see his family in San Francisco for two weeks during the summer (no prior discussion with W)

· Agreed to discuss further in the next parenting meeting

· No time to generate “Questions to Be Answered”

· HOMEWORK:  Parties to complete financial disclosure worksheets and budgets for themselves and Johnny

May 15:  Parenting Meeting w/ Coaches

May 19:  Professionals confer via email and agree:

· Attorneys will prepare an outline of general Questions to Be Answered for the parties prior to the next meeting 

· 15 minutes will be reserved at the end of the meeting for “Pressing Issues” 

May 24:  Fourth Meeting (Parties + Coaches + Child Specialist via phone)

· Professionals meet 30 minutes prior to parties’ arrival

· Parties review Questions to Be Answered and begin generating some options 

· W wants to remain in the condo and buy out H’s interest

· H is hesitant to agree because he believes W is sharing “personal information” about him to the neighbors and he doesn’t want Johnny to hear anything

· (W’s team later learns that the neighbors have confronted W and shared stories of H’s bizarre behavior, and she explained that H was “off his medication”)

· Also made progress on options for:

· Division of retirement accounts

· Division of bank accounts other than joint Capital One savings

· Cars

· Health Insurance

· Life Insurance

· Credit Cards

· Child Specialist called into the meeting

· CS met with Johnny once and scheduled to meet a second time 2 days later

· Johnny has difficulty adjusting to school after absences and worries about catching up after he’s been gone

· Johnny has the impression that Mom thinks Dad needs help

· Parties were provided an opportunity for questions/comments

· H reports that he has received Johnny’s passport, but he no longer agrees to his attorney holding it in escrow, and he may no longer be going to Mexico anyway 

· W shares that H’s planned 2-week summer trip to San Francisco conflicts with Johnny’s summer school schedule and she does not agree to the trip

· HOMEWORK:  Parties to complete financial disclosure worksheets and a budget for Johnny

June 2017
June 7:  Professionals have 1-hour conference call

June 15:  Parenting Meeting w/ Coaches
June 15:  Fifth Meeting (Parties + Coaches)

· Professionals meet 30 minutes prior to parties’ arrival

· Discussed valuation of condo

· W shared Zillow values, which H did not agree with

· Agreed to meet with a broker to get comps, but H wants W to repair the damaged drywall in their bedroom before meeting with anyone

· W doesn’t want to have to pay for a contractor to repair what appears to be a small crack near a closet door

· Discussed division of personal property

· H wants W to pay him $4,000 based on the convenience of having a fully furnished home, while he has to buy all new furniture

· Discussed spousal support

· W’s option:  H pays her $1,750/month (the shortfall in her budget) for 12 months

· H’s option:  No support

· Discussed health insurance

· H wants to be reimbursed for the cost of keeping W on his FEHB policy from the date of separation through the date of divorce (later determined to be $11/month)

· HOMEWORK:  Parties to complete financial disclosure worksheets and a budget for Johnny

June 17:  Financial Neutral provides the attorneys with a report on the tracing analysis for H’s separate contributions to real properties—concludes that 90% of the joint Capital One savings account is H’s separate property

· The report contains the same assumptions H’s CFDA made which render the analysis legally insufficient

· Parties are expecting the report prior to the next meeting, and Financial Neutral is not available to participate at the meeting

· Both attorneys agree to prepare a joint summary of the assumptions in the report to explain to the parties why there is insufficient “legal proof” of H’s separate interest in the Capital One account  (attached as Exhibit A)

June 21:  Sixth Meeting (Parties + Coaches)

· Professionals meet 30 minutes prior to parties’ arrival

· Agree to narrow the focus to the top four issues in dispute and caucus to generate global options

· Parties stay in separate rooms and attorneys/coaches relay global options and responses back and forth—effectively becomes a negotiation

· Before agreeing on a final option, H says he needs to call his mother

· H’s attorney and coach can hear his mother yelling at him through the phone…she didn’t want him to agree

· Parties reach a final agreement on large issues

· W accepts only 15% of the joint Capital One savings account

· W’s attorney to draft a Marital Settlement Agreement

July 2017
· H begins incessantly emailing multiple pages of questions to his attorney about additional concerns he has, including W’s “slander/defamation” of him to their neighbors regarding his mental health

July 10:  Parenting meeting w/ coaches

July 11:  A draft MSA & Parenting Plan is sent to the parties.  Team has planned to meet on July 14 to review and sign the agreement.

July 12:  H cancels the meeting planned for July 14; due to conflicting schedules, the next available meeting date is in late September (H is aware of this when he cancels)

· Team attempts to schedule a meeting in September, but H stops responding

August 2017
August 22:  H tells W he wants to reconcile.  W does not.

August 28:  H emails the team saying he wants to pause the process (first communication in a month)

· W responds that she does not agree to pause the process, and if H does so unilaterally, she will receive that as a termination of the process and will proceed with litigation.  H reluctantly agrees to meet in October.

September 2017
September 11:  W learns that H’s new apartment is a one-bedroom, and he is sharing a bed with Johnny; W asks the Child Specialist to meet with Johnny again.

September 18:  Child Specialist meets with Johnny

September 20:  Child Specialist gives feedback; Johnny is doing (remarkably) well, all things considered.  He is aware that his sleeping situation with H is “unusual.”

September 26:  Parenting Meeting w/ coaches

September 28:  Updated draft Parenting Plan is circulated

October 2017
October 2 – 9:  Both parties send extensive emails to the full team re: their preferred adjustments to the Parenting Plan

October 11:  6 HOUR Full Team Meeting (Parties + Coaches)
· Intention is to review and sign the Parenting Plan and MSA—no resolution reached

October 26:  H meets with his team for 3 HOURS to discuss additional edits to Parenting Plan and MSA; revisions shared with W’s team.

November 2017
November 22:  W’s attorney sends her responses to H’s proposed edits.

December 2017
December 7:  W emails team and states if the Agreement is not signed by December 20, she will want to revisit the terms to account for her additional process costs

December 13:  H tells his team “This is a terrible agreement for me” and he is second-guessing some of the terms

December 20:  H sends an email to W and copies the team:

· “I want reconciliation with you to be possible.  I am deeply disappointed in this collaborative process that helped split our family and waste our very limited savings.”
· BUT, he will sign the Agreement if one final change is made
December 21:  W says she will agree to H’s final change

January 2018
January 4:  W says if H does not sign by COB, she will demand that her lump sum buyout be increased from $40K to $60K.  H SIGNS THE MSA & PARENTING PLAN.

March 7:  Team meets to debrief.

Total Time for H’s Attorney:  85 hours / $30,000

Total Time for W’s Attorney:  80 hours / $30,000

7 Full-Team + 5 Parenting meetings

EXHIBIT A

FINANCIAL REPORT ASSUMPTIONS

1. HOUSE 1 $35K down payment was H’s separate property.

a. There are no account statements showing a clear trail of funds from H’s separate, premarital accounts to the Bank of America account, from which the down payment was made.

b. The $35,000 down payment was a $4,000 earnest money deposit + $31,000 balance.

· The $4,000 was paid on August 5, 2002 from the Bank of America account.  ($2,000 was transferred from ING to Bank of America on 8/6/02).

· The $31,000 balance of the down payment is the only amount truly attributable to the ING account.

c. The following transfers were made from the Bank of America account (which contained marital income from both parties) to the ING account and H’s E-Trade account between December 2001 and September 2002

· $1,500 on 2/19/02

· $2,000 on 3/11/02

· $2,000 on 3/20/02 (E-Trade)

· $1,300 on 4/23/02

· $2,500 on 5/10/02

· $5,000 on 6/26/02  (E-Trade)

· $5,000 on 7/5/02

· $9,000 on 7/16/02

· $2,000 on 8/6/02
$30,300 total marital funds went into ING account prior to Stafford Square purchase
d. $19,200 was transferred from ING to Bank of America in June 2002 for the purchase of a car.  We don’t know how much of those funds were marital vs. separate, and we don’t know how much of the funds remaining in ING were marital vs. separate.

See Rahbaran v. Rahbaran, 26 Va. App. 195, 208 (1997). 
In order to trace the separate portion of hybrid property, a party must prove that the claimed separate portion is identifiably derived from a separate asset.  This process involves two steps:  a party must first (1) establish the identity of a portion of hybrid property and (2) directly trace that portion to a separate asset.

See Asgari v. Asgari, 33 Va. App. 393, 403 (2000).
The husband presented evidence of a $66,000 deposit of his separate property into a joint account, and of a later withdrawal of funds from that account to partially fund the purchase of the marital residence.  The court found that unspecified sums of marital funds had been deposited into and withdrawn from the account, the balance regularly ebbing and flowing for months before the withdrawal for the purchase of the marital residence.  

“The identity of the husband’s separate funds had been lost in countless unspecified transactions involving marital funds, resulting in the irreversible transmutation of separate into marital property, and the court is unable to properly trace and preserve the integrity of the husband’s separate property.”

2. The $145,642 sales proceeds from HOUSE 1 are traceable to the Capital One account.

a. HOUSE 1 was sold in 2007.  Parties say that proceeds were deposited into ING account, but there aren’t any bank account statements to show this.

b. ING was acquired by Capital One in 2010—there are no available statements for the 3 year period between 2007 and 2010.

c. There is no way to prove that no marital income was deposited into the ING account between 2007 and 2010.  Based on established practice during first year of marriage, it could be easily assumed that there were regular deposits of marital into the ING account, and withdrawals from it, during the 3-year period.

3. The entire sale proceeds of HOUSE 2 and HOUSE 3 are traceable to the Capital One account.

a. Of the $217,000 HOUSE 2 sale proceeds, only $170,000 went to the HOUSE 3 down payment.  There is no documentation of where the remaining $47,000 went.  It is assumed that they were deposited into the ING account (now Capital One).

b. There is no documentation of where the $194,168 sale proceeds of HOUSE 3 were deposited.  It is assumed that they were deposited into the ING account (now Capital One).

4. The funds in the Capital One account have not been commingled.

a. We do not have statements for 1/7/02, when the account was opened, through 3/1/10.  We therefore have no way of knowing how much of the 3/1/10 balance came from deposits of marital income vs. deposits from real property sales.

b. If the Capital One account contains the proceeds from the ING account, the ING account had already been commingled with marital funds beginning in the first year of marriage.  We don’t know what the remaining balance was after the purchase of HOUSE 1/how much of the ING account contained marital funds.

c. There were multiple deposits and withdrawals between the Capital One account and the Bank of America account between 2010 and 2016:

	Deposits
	Withdrawals

	
	
	3/4/10
	$1,500

	
	
	3/4/10
	$500

	
	
	6/1/10
	$4,000

	
	
	12/9/10
	$5,000

	
	
	12/15/10
	$3,000

	
	
	12/16/10
	$2,700

	
	
	12/20/10
	$7,000

	
	
	3/7/11
	$700

	
	
	9/7/11
	$3,000

	
	
	12/6/11
	$3,000

	
	
	12/16/11
	$3,000

	
	
	3/8/12
	$5,000

	
	
	6/5/12
	$2,000

	
	
	6/14/12
	$2,000

	6/27/12
	$8,500
	
	

	
	
	12/11/12
	$2,000

	
	
	12/20/12
	$3,000

	
	
	9/10/13
	$3,000

	
	
	12/11/13
	$4,000

	
	
	12/29/14
	$14,000

	3/19/14
	$4,000
	
	

	12/18/14
	$500
	
	

	3/23/15
	$750
	
	

	
	
	6/8/15
	$3,500

	
	
	6/23/15
	$2,000

	12/21/15
	$2,000
	
	

	12/23/15
	$1,000
	
	

	3/15/16
	$2,000
	
	

	
	
	12/2/16
	$1,500

	
	
	12/13/16
	$20,000


1

