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IACP 20th Annual Networking and Educational Forum
Collaborative Wills & Estates - Preparing for the wealth transfer tsunami Presented by Zinta Harris (LLB, TEP) and Nancy J. Ross (LCSW, BCD)


1. Introduction and overview

2. Why Collaborative Practice in wills & estates? The Tsunami

3. What shifts need to be made to apply your knowledge & skills to trusts & estates?

4. Unlocking taboos. Breaking down access barriers / family conversations Creating opportunities

5. Unique aspects of Collaborative trusts & estates: Pre-death (planning)
Post-death (disputed)

6. Wills and living trusts: pre-death planning stage - the process and the players

7. Case review & genogram - pre-death (video) Pre-death (video)
Post-death (video)

8. Expanding Collaborative Practice Locally and globally - jumping on the wave!

9. Early warning system

10. Client Education

11. Your Dispute Resolution Menu
12.
Models and materials; Compliance
13.
Training - where we are and what the next steps are!
14.
Closing Questions - Trainer Evaluation
Thank you!

[image: ]






















[image: ]
[image: ]

[image: ]



[image: ]
[image: ]


[image: ]



[image: ]



[image: ]



[image: ]



Sample Trust and Estate Facilitative Team Mediation Participation Agreement for Use in the Planning Stage

Kamela Laird and Nancy Ross
September 2018


Purpose of this process: 
1. To provide an opportunity for the Trust-makers(s) to share with family members or other designated beneficiaries their thoughts and intentions in passing along their financial and emotional legacy. 
2. To provide family members or other designated beneficiaries an opportunity to engage in an open facilitated discussion to understand the Trust-makers intentions and provide any thoughts or feedback that might be helpful to the Trust-makers. 
3. Through open and honest discussion, further assist the Trust-makers in their decision-making. 
4. For family members or other participants to have the opportunity to openly express their own thoughts and feelings thereby providing the Trust-makers with important information for their trust or will considerations. 
5. To enable family members or other participants to have difficult conversations that lead to a deeper understanding of each participant’s viewpoint. 
6. To help avoid any future family conflicts or costly court action regarding the estate. 

Team Members: Roles and Responsibilities

An interdisciplinary team is composed of the following:
1. The Trust and Estates lawyer representing the Trust-makers(s).
2. A neutral Licensed Mental Health professional and / or a Neutral Certified Financial Planner (Both trained in Collaborative Practice and Mediation). 

The Trust and Estates lawyer for the Trust-makers is present to educate, interpret and explain the legal aspects of a trust / will to aid in the participants’ understanding. He or she maintains consistency in his or her role as the Trust-makers’ lawyer and is not present to facilitate the process but to represent his or her client(s) and make sure their views are understood. 

By participating in this process, the lawyer also gains a more extensive view of the family system and its dynamics so as to be helpful to his or her client(s) in understanding family issues. 

The lawyer in this role gives legal advice only to his or her client(s) but may offer explanations that help in understanding the Trust maker’s intentions or thinking. 


The neutral professional facilitates discussions utilizing his or her mediation skills in order for the participants to have open, productive conversations. The neutral does not represent any individual but sees the family and or other participants as “the client”. 

The neutral professional remains impartial. The goal of the neutral is to assist all participants as opposed to any one individual. 

The neutral has an obligation to disclose any conflicts of interests that would impact on that professional’s neutrality. 

Regardless of the neutral’s specialized training in mental health, communications or finances, that professional is precluded from giving any advice regarding his or her expertise. 

A neutral cannot knowingly or intentionally misrepresent facts that are material to the discussions. 

Separate Sessions: 

Before beginning any conjoint family sessions, the neutral will meet separately with each person to determine his or her goals and concerns regarding the process. This information forms the basis of common goals that are presented at the first joint meeting. 

Information shared with the neutral may be shared with the other participants to ensure open and transparent communications essential for this process to succeed. 

During the discussions that follow, the neutral will facilitate full and accurate disclosure so that the participants can make informed decisions. 

Sharing information between family members and professionals as well as between team members. 

At times, when appropriate, communications may be electronically shared. This information shall be protected by encryption or other effective methods to preserve the confidentiality of the information. 

Fees: 

Professionals on the team practice separate and independent from each other, therefore each participant needs to sign a separate retainer agreement with each involved professional. 

These retainer agreements should include all services that the professional 
will be charging for as well as the hourly fees for the services. 


Team members have an obligation to ensure that any communications that take place within this process are confidential with the exceptions noted below.

· All participants agree to waive confidentiality only for the professional team members by signing consent forms so that team members can freely discuss information provided by the participants among themselves. This information assists team members in their understanding of the issues and their ability to help the family resolve their differences. 

· Mental Health mediators are mandated reporters. Should any member pose a danger to self or other, that professional, by law, is required to report the situation to the proper authorities. 

· Financial Specialists have an obligation to follow-up on any possible fraud or exploitation of an elder. 

· The neutral has the option of suspending or terminating the mediation process if such issues occur. 


Our Commitment as Participants in this Process: 
We understand that this is our process and agree to be full and active participants. 

We also commit to engaging in respectful communications and being open to understanding differing ideas. 

We are also willing to engage in resolving issues that create barriers between each other in order to experience a productive problem-solving process. 

We give our lawyer permission to share all material information with other team members that will aid in the process. 

We understand that none of the professionals involved in this process may participate in any future adversarial or court disputes regarding the estate or any communications that arose out of this process. 



The Role of the Trust and Estates Lawyer in Collaborative Practice (Planning)

1. The lawyer who represents the trust-maker is a full team member and participates in all full team meetings in addition to meeting separately with his or her client(s) when requested or advisable. 

2. The lawyer stays in his or her role as a legal representative of the client. 

3. The lawyer may represent more than one client if their interests coincide or align with each other. 

4. During full team meetings (the family members and neutral(s), the lawyer is present to gain additional insight into the family’s dynamics and concerns; explain the trust-maker’s rationale for including certain concepts into their will / trust, and help the participants in general to understand elements of the law that pertain to their situation. The lawyer may also share his or her experience if it might help the family gain a deeper understanding or shift an individual’s incorrect understanding of the law, trusts in general, or the law in general. In this aspect, the lawyer is helping to educate the family. 

5. The lawyer does not become a facilitator or manage conflict that may arise during the discussion. Instead the lawyer can use his or her position to better understand the family’s concerns in order to help the client integrate those concerns, if appropriate, into the trust document at a later meeting with the team and the client. 

6. The lawyer meets with other team members, shares information that will help them understand the trust-maker and his or her intentions. It is the lawyer’s responsibility to educate the clients regarding the confidentiality guidelines in Collaborative Practice and how those differ from the usual lawyer-client confidentiality relationship. 

7. The lawyer is in a unique position to help other team members understand legal principles that may be involved in any particular case and to give insight into the trust-maker’s personality and intentions.


The Communication Specialist Role: 
How Does It Work in Trusts and Estates?

The following is a step-by-step process for mental health professionals who are serving as Communication Specialists on an Interdisciplinary Team.

1. The initial interview may be with a single family member or several (a couple for example). The client(s) may have come directly to you, having heard about your work, or been referred by a lawyer, financial or other professional. 

2. Your initial task in this initial interview is to provide information that will help the client understand how Collaborative Practice works. Your second task is to help assess whether or not this individual seems able to participate in a Collaborative Team process. As you explain how the process works, often the client will express serious reservations regarding another family member’s ability to participate. Taking time to delve deeper into some of the history and the emotions around the reservations will help in determining whether or not to move to the next step. As you are engaging in this process, you’ll also be learning a great deal about the client’s capacity to participate as well. 

3. At some point, explain to the individual that the process doesn’t move forward without your talking to each family member and determining their level of motivation and willingness to be a part of the family problem-solving experience. Reassure the client that the team will not move forward if one or more of the family is clearly unable to participate effectively. 

4. If the individual is open to talking with another family member to explain the process, then you can ask if the client is open to have that person call you. You can then explain your role in getting everyone’s story and determining each person’s ability to participate. Alternatively, if the person is willing to ask other family members to consider the process, he or she may get permission from them for you to make the call to each of them individually. 

5. Once you have talked with each family member and you have put together the common goals and reframed their definitions of the problem in ways that can open up discussions, you’ll be ready to meet with everyone together. 

6. Let each member know that the purpose of the meeting is to come up with a common set of goals and communication guidelines to have in place before heading into a Full Team Meeting.  Family members are often quite anxious about meeting together, so reassure each one that you will facilitate and help them manage any conflict should it arise.  







7. Family Meeting: 
· Review the common goals and interests. Make sure each member is supportive and agrees that the interests represent his or her true hopes and aspirations. (Put these on flipchart sheets around the room). 

· Discuss with the family what they see as behaviors, attitudes or lack of skills that may prevent the family from reaching their goals and resolving the stumbling blocks to be able to reach agreements together. Keep the focus on them – you are not their family problem-solver but their facilitator. Elicit from the family strengths or self-definitions that may share as a common characteristic of their family that can be developed as a theme in the large group meetings. (One I remember offered: “We’re more a bunch of mavericks than people who like to be “nicey – nicey” to each other”). 

· Keep the focus on what they hope to accomplish, it’s too early to get into problem solving. 

· With their help, create the communication guidelines that will be used in the larger meetings (listening without interruption or body language “comments”, using “I” statements, non-defensive language etc.). 

· Create notes from your meeting (on the flipcharts) and make sure the other team members have them in plenty of time before the large group meeting. 

· These notes serve as the beginning of the meeting listing the clients’ interests and core values as well as the guidelines for communications.

Engaging the Financial Professional
in Collaborative Practice

An Emerging Role:
Financial professionals are responding to the changing landscape that Collaborative Practice is bringing to the area of divorce and introducing new ways to assist the clients, lawyers and the process.

Traditional models involve financial professionals on an as-needed basis at the direction of the lawyer. Typically, in “less complicated” cases, the lawyer does the financial work with only the assistance of inside staff. If an outside expert is needed, the lawyer [or the client, at the lawyer’s suggestion] may hire a person for a particular task. Often the client asks few, if any, questions about the financial person’s role. The lawyer retains control while the client passively awaits a report. In turn, the expert [typically CPAs and forensic accountants] may defer to the lawyer, without engaging in creative dialogue about the type of information to be obtained and analyzed or its ultimate use.

Experience tells us that lawyers’ strengths usually lie in fact analysis, issue spotting, and negotiations towards acceptable solutions. Within the first few minutes of meeting a prospective client, a lawyer knows that person’s financial sophistication. This assessment may limit options as one learns the parties’ interests with respect to retaining the family home, financially sustaining the marital standard of living, intelligently planning for tax consequences of income sharing, sale, retention or encumbering assets or debts, allocating tax benefits and a multitude of subtle and not so subtle other concerns. However, rarely have lawyers had precision in analyzing how these considerations may interact under the actual circumstances of individual cases.

If you are a lawyer consider these questions: Do you ever wish to have the time and tools available to truly help clients understand whether they can afford to keep the house and for how long? Would it be nice to have someone else run personal income tax scenarios for your clients? Would it be helpful to have assistance with educating the clients about possible financial ramifications of various settlement options? Would your clients like to have more information so they may address their short- and long-term financial concerns? Wouldn’t you like to offer your clients cash flow modeling? [Assuming you even know what “cash flow modeling” is!] If you’ve answered “yes” to any of these questions, read further! In Collaborative Practice, lawyers are learning about the tools available to assist in better understanding the financial impact of settlement decisions. They are discovering that the financial professional fits comfortably into this new way of practice.

The lawyer, in Collaborative Practice, is delivering a different set of settlement tools and options to the client in conflict. No longer does the lawyer brandish the sword in support of the client’s positions; rather he or she listens for the true interest of the disputing parties with the goal of supporting the parties’ creation of a solution that fits their own, unique circumstances. As the lawyer shifts from traditional litigation and mediation practice to Collaborative Practice, the role of the financial professional is also shifting. In contrast to the forensic financial expert’s focus on history, the professional financial planner, by training, takes a forward-looking, educational approach to problem solving and is creatively participating in Collaborative Practice. Financial planners who have been specifically trained in the fundamentals of divorce finance and trained in collaborative practice are becoming integral to the process. 

Credentials, Training and Experience:
Collaborative financial practitioners are licensed, in good standing and trained in Collaborative Practice. Basic qualifications include:

Credentials: 	State License or National Certification, in good standing. 
-	CPA – Certified Public Accountant
-	CFP® - Certified Financial Planner 
-	ChFC – Chartered Financial Consultant
-	CMA – Chartered Management Accountant

Training:	- 	Fundamentals of divorce, trust and estates and finance 
		-	Interdisciplinary Training in Collaborative Practice
-	Basics of Collaborative Practice for legal professionals 
		-	Mediation 

Experience:	-	Well-rounded financial knowledge in financial planning concepts:
		-	Financial aspects of divorce and estates
		-	Property valuation and division
-	Cash management, spending plans, budgeting
		-	Investments
		-	Retirement and pension plans
		-	Income tax
		-	Insurance
		-	Individual and family financial planning
		-	Cash flow modeling
		-	3-5 years working in the profession

Additional Skills:
-	Ability to remain neutral
		-	Utilization of mediation and conflict resolution skills
		-	Help couples, families and individuals talk about money
		-	Educational, problem solving approach
		-	Active listening and effective communication
		-	Enjoy helping people in conflict 
		-	Open-minded, creative thinking
		-	Team player

Role Variations: Neutral or Not:
Collaborative Practice has embraced the financial professional in new ways: as a neutral – unaligned with any family member or as a non-neutral – aligned with only one member. Even in an aligned role, the financial professional supports the collaborative process with creative thinking to design a financial solution acceptable to the family and the trust-makers. 

As a neutral, one financial professional works alongside the lawyer and Communication Specialist to gather and share information in an open and non-defensive conversation. This helps to create a safe place where conversations about goals, interests and concerns may take place. The financial professional brings a fresh ear to each person.  A skilled financial neutral brings a calm, impartial and objective viewpoint to an emotionally loaded situation, thereby supporting the aligned professionals [lawyers and coaches] in addressing perceived power imbalance and “leveling the playing field”. 

As a neutral, the financial professional is a fact finder and facilitator. She or he is not a mediator and significant financial decisions are not being made, unless the lawyers are present. Frequently, the parties’ information and conversations frame the agenda topics for the lawyer meetings. When everyone has solid, sufficient information, they can feel comfortable with investigating creative solutions. When dealing with the “nitty-gritty” of what to do with the house or how to understand the complex realities of a trust or a specific inheritance or how to allocate different types of financial assets [high risk options, lower risk investments] or how to choose different investment programs [whether inside or outside of tax favored vehicles], the parties and legal professionals have fewer inhibitions to exploring options. With a financial professional on the team, ideas can be evaluated with greater sophistication and less “crystal gazing”. The financial professional’s input is an essential part of the conversation both in understanding the numbers and providing the reality check that is so important to both the parties and the professionals. When lawyers have new perspectives, clients see and feel the difference.

Another benefit of the financial professional as a neutral is that he or she is very often the conduit for new information for the other professionals. Many times, parties share information with the financial professional that they have not shared with the other professionals. It is common for the financial professional to learn about parties’ emotions around money and often sees one or both parties get stuck, shut down and withdraw from active participation. Sharing this information with the lawyers and Communication Specialist provides an opportunity to address difficult areas so that all of us are providing consistent communication and points of focus. The educational conversations and active listening that takes place are creating a better understanding of the information and a new perspective while proving to empower the parties to make more informed decisions.

The aligned [non-neutral] role is another way to engage the financial professional in Collaborative Practice. Some families may request that the financial professional assist the less sophisticated individuals. The opportunity to bring that member up-to-speed on financial topics is beneficial in the process. Understanding financial results brings confidence that allows decisions to be made and permits the process to move forward.

Either way, aligned or unaligned, the financial professional works together with the lawyers to understand the allocation of tasks and talk about what the clients need to move forward. Communication is on the forefront of the agenda.

Benefits to the Lawyers:

Financial information is accessible. The collaborative financial practitioner is specifically trained in gathering and organizing a family’s financial information. No longer does the lawyer, or legal assistant, walk clients through their own data. The true blessing is that the data comes to the lawyers in an organized, easy-to-read format that promotes full understanding of the client’s financial situation. With this accomplished, clients are better equipped for joint family meetings and lawyers can address the tough questions such as benefits or challenges of keeping the family home, meeting the family’s short-term and long-term needs, while tailoring this information to a specific individual.  

Communication is key. The most important component of the financial professional’s role is the educational role he or she assumes with the family.  Whenever financial estimates and/or cash flow models are presented to the clients, the team members are present. This allows for the information and questions to be shared by all at the same time. With the use of laptop computers, cash flow models can be fine-tuned right on the spot to further promote discussion. Education to clients and lawyers around financial topics has always been critical. Now it is easily available.

Qualified collaborative financial practitioners raise the sophistication of the clients. Rarely do both parties understand the fundamentals of family finances. For example, the Financial Professional can help the family understand the ramifications of a specific bequest, or the rationale for preserving the estate for future medical needs.  He or she can model different outcomes for different scenarios and project those into the future, thus helping the family make wise financial decisions vs. uninformed emotional ones. 

The educational approach saves time and money and the clients have confidence in their thought process. The difference in the quality of the needs assessment and understanding of financial implications that clients develop is enlightening. The less sophisticated client suddenly has a grasp of matters that he or she never before experienced. This enhances confidence levels and makes the job of defining and accepting various solutions much easier and of far better quality. The financial professional is best suited to perform these tasks and, typically, is more focused and efficient. This alone is often worth the price in time and dollars. 

Long-range planning is supported through this forward-looking approach to estate planning. One mark of successful resolution is that the trust-maker understand and agree that the solution he or she is trying to create fits their personal circumstances. Cash flow modeling and planning is proving to be helpful and clients are taking responsibility for their decisions. The software available and the analytical ability of the financial professional is an exceptional tool. The tools are shared with the team so that the data and analysis become part of the foundation of successful resolution.

Bring in your Financial Professional early. Once the role and profound contribution of the financial professional is understood, lawyers say that it is a “no-brainer” to bring this piece in early in the process. The information gathered and organized is essential to the process. It is a task that is universally necessary. The lawyer is too expensive and does not have the tools, or often the interest, to effectively gather the depth and breadth of information that will result from the assistance of a financial professional.

The financially savvy client may often understand that he or she is probably not the best candidate to bring unsophisticated family members up to speed. Not only are there communication barriers, there are often trust considerations. When the less sophisticated understands how much information needs to be gathered, organized and digested, there is a real appreciation for how great it is to have someone who really understands the financial ramifications of their decisions. The confidence that the decisions are made with good data and reasonable planning leads to solutions that last.











Concluding Thoughts:
The passage of time has taught collaborative practitioners that clients who had worked with a financial professional were not only better prepared to participate in their family dialogues, but benefited from the specialist’s involvement in helping them personally. Professionals who are trained Collaborative Financial practitioners provide key information, help to identify financial challenges and assist with exploring creative options. Sharing the burden of responsibility about financial matters is only an ancillary benefit to the process. The enhanced confidence with which family members view their financial situation, the increased knowledge and understanding about their ability to survive in their restructured family, and the tools that they develop to intelligently address their financial future, all support clients who are far better equipped to successfully make financial decisions in difficult times.  
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*Adapted for Trusts and Estates Handbook
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What About an Elder Care Specialist?

(Substitute any other Specialist serving in a consulting role to the family and the team.)

Each case, each individual family has its own needs as we all know. As the core team members (the two Lawyers, Financial Specialist and Communication Specialist) work together to meet these needs, they will often be considering how to incorporate these professionals so that they not only serve the individual client but also the entire family and the core team to create the most effective solutions. Often these professionals become central in the decision-making and invaluable resources for the team. The following is a description of how a specialist might sign onto the team and implement the obligations / confidentiality agreements that need to be in place to preserve the integrity of the Collaborative Process. 

Elder Specialist: Preliminary Preparation
Prior to any Specialist meetings, the team will have discussed with the family the advisability and rationale of including this professional on the team. With the family’s agreement, the Elder Specialist will then be retained by a family member or a designated surrogate. The role of the Specialist is to be an advocate for the client and an informational resource for the team. 

The Specialist then will send the client the necessary paperwork that meets their professional standards. This paperwork may include intake forms, questionnaires, signed releases to the team members or other participating members of the team, and other documents that will inform and prepare the client and the family for his / her involvement. The Specialist, who has been collaboratively trained, understands that the information gained from the client and other family members is shared in an appropriate way to inform the client, family and team members of information that will be important in helping the family make appropriate decisions going forward. 

Beginning with the family member alone, or if desired, in the presence of another family member, the Specialist proceeds to get to know the client and begin an assessment of the client’s needs. Once that phase of the work is in progress and the Specialist believes that he or she has both a connection with the client and information that will be useful to the client, the rest of the family and professional team, he or she will meet separately with each family member to obtain other viewpoints regarding the situation.

Elder Specialist Meeting with Each Family Member:
The purpose of these meetings is to meet each Family Member and gain relevant information from them while building trust in her / his role. The Elder Specialist meets with each family member separately to provide and review the retainer agreement, terms of confidentiality, and other pertinent provisions defining the professional engagement. The Specialist also may review information previously provided by the family member. She / he also defines his / her role as an advocate for the client.

The Elder Specialist will share the information with the rest of the team in a professional team meeting prior to presenting the information to the family. Some of this information is clearly of a sensitive nature. All professionals take great care to respect both how it is presented and how to utilize it in a way that makes it most helpful to the family. 

Together with the Specialist, the team may decide which professionals should be involved in hearing the information and how and in what venue the information should be presented. For example, the information may be presented in a full team meeting with all family members present, with the client’s lawyer and one or both of the neutral team members, or some other ideas that emerge from the planning meeting. If it is a pre-mortem situation, the client’s spouse may also be a part of the information sharing.

The Elder Specialist may continue to serve in the role of advocate after the case is closed, subject to the agreement of the client. This allows the client to continue working with this professional who has served in a consulting role to the team but is not a core team member. 

The Case Manager
By Nancy J. Ross, LCSW, BCD
 
As the Collaborative team developed, it soon became evident that teams often needed one of the professionals to serve as case manager. Case manager, in this forum, meant a professional who could keep track of the clients’ progress (or, in some cases, the lack of progress) and any problematic interactions among or between team members themselves. Typically, the Communication Specialist, since mental health professionals have usually had experience in some aspects of case management and the role is somewhat natural for them. Moreover, those individuals have had a great deal of experience in working within a framework of systems’ theory and have the training and skills to keep the big picture in view; a crucial requirement for the role. 

The case manager often proves to be a key player when problems arise. An effective case manager can head off minor problems before they become major ones, facilitate communications between team members who are not communicating well with each other, minimize confusion and misunderstandings by being the “go-between” between different members, or initiate team meetings (usually phone bridges) to strategize on a case. A good case manager who keeps his/her focus on the case can make the difference between a case that struggles and one that takes advantage of the unique skills that each team member (including clients) brings to the case. 

The biggest challenge for case managers is staying in contact with team members and educating them to fully utilize the role by initiating contact with the case manager as the case progresses. As caseloads grow, the time pressures placed on those professionals who do this role increase as well. The case manager is often challenged to keep track of the key aspects of the case and keep team members alerted to possible problems. Other team members who may not fully understand how to best use the skills of the case manager often underutilize this professional and fail to keep the case manager in the loop, thus losing opportunities to benefit the case.


Our Family’s Dynamics

The following is your assessment of how your family interacts.


Completed by: __________________________________________________

	Please mark the response closest to your own beliefs
	Rarely
	Sometimes
	Usually
	Always

	1. We are able to openly disagree with each other and resolve our differences.
	
	
	
	

	2. We can work together to accomplish a task without a lot of dissension between / among us.
	
	
	
	

	3. Some family members tend to focus on the negative aspects (the “half-empty” syndrome).
	
	
	
	

	4. Our family avoids dealing directly with each other when we have “issues” between us.
	
	
	
	

	5. Family members generally tend to trust each other.
	
	
	
	

	6. We sometimes withhold information from each other to avoid conflict.
	
	
	
	

	7. Our family has a difficulty in recognizing or expressing anger.
	
	
	
	

	8. The issue of “fairness” is a common theme in our family. 
	
	
	
	

	9. Emotions around money can be very intense in our family.
	
	
	
	

	10. Our family generally listens to each other when we have differing points of view.
	
	
	
	

	11. Generally, I think that the way money has been apportioned has been fair.
	
	
	
	

	12. I trust my family to take my wants and needs into consideration even when those may conflict with their own. 
	
	
	
	

	13. Some of the family members are closer to each other. This sometimes can feel as though the others are left out.
	
	
	
	


Other comments:




Thank you for taking the time to give thought as to how your family interacts.



Family Interpersonal Assessment

As your family’s Communication Skills Specialist, I am just getting to know your family. It often helps me if I get some ideas from you ahead of time. Feel free to write in the margins and add your own comments; those are usually the most helpful. Otherwise, the following questions may help guide you in your responses.

1. What is the most important thing you could accomplish by being in this collaborative process with your family members?
	
	
	

2. What are some of your major concerns as you begin the process? 
	
	
	

3. What are your financial goals related to the estate? 
	
	
	

4. What do you see as challenges or barriers to reaching those goals? 
	
	
	

5. In your opinion, what family history is important for me to know? (Particular traumas, losses, moves, illnesses, divorce, etc.) 
	
	
	

6. How do you think this might affect the process? 
	
	
	

7. What current situation (health, financial well-being) do you think is most important to consider? 
	
	
	

8. What do you most want for your family from this process? 
	
	
	

9. What other concerns or information do you think would be important for me to know in beginning this process? 
	
	
	


Thank you for taking the time to answer these questions. I look forward to working with you and your family.

Sincerely, 





Nancy J. Ross, LCSW, BCD



Questions for Financial Specialists to Ask During the Initial Interview

1. What is your experience in understanding finances?

2. Who in your family is most knowledgeable about finances?

3. How did your family handle money?

4. Who was the decision-maker in your family of origin?

5. What would you say your family’s attitude is toward money?

6. What concerns do you have about how the current trust specifies financial distributions?

7. What specific skills or understanding do you feel you need to understand your personal finances; the family finances?

8. Has your family ever argued over money?

9. Does your family openly discuss money? How comfortable are you with discussing your own wants / needs regarding money? 

10. Is there anything that would make you more comfortable in discussing money issues with your family? 

11. Do you expect any conflict to arise over a money discussion of the trust/will? 

12. Does your family have financial concerns about a specific family member?  How does that affect you?  

13. What are you specific concerns about discussing money with your family? 










ROLE PLAY BACKGROUND FACTS – SILICON VALLEY (USA) COLLABORATIVE PRACTICE GROUP TRAINING
The Hoffman-Sanchez Family: A Trust & Estates Conundrum

Case Facts in the Estate Planning Phase:  
Wendi Hoffman is 45 years old. She has a 15-year-old daughter, Sara, from her 17-year marriage to Paul Hoffman. Paul died unexpectedly six years ago, leaving her a $1M in a life insurance policy and superannuation worth $800,000. Paul had been a good provider, but Wendi has also contributed financially in her own right starting and growing her own spa business. 
Wendi recently married the man she’s been dating for two years, Hugo Sanchez. 
Hugo was previously married to Maria. He is 65-years-old and has two sons from that marriage, Jorge/(George now) and Felipe, who are 47- and 40-years-old respectively. Hugo divorced his wife, Maria, 6 years ago.  
George and Felipe are like chalk and cheese. 
After college, George married a successful career woman and pursued a banking career. He’s currently a bank manager with a well-known bank. He and his wife have two daughters.
Felipe has always been attracted to the arts, especially music (he plays guitar), although he’s made attempts throughout the years to find a job in which he could succeed, he has either quit them or been fired. His mother gives him money from time to time to help him pay his bills. In between jobs he plays various ‘gigs’ whenever possible, but makes very little money. At times he stays with his mother or ‘crashes’ at a friend’s house since he can’t afford the local rents. He’s optimistic his music career will be launched and it’s just a matter of time until he’s self-sufficient.  
George is worried that he will end up having to support Felipe financially after their parents both dies. 
Hugo himself is quite ambitious and has been involved in various business ventures, most of which have not proved to be monetarily successful. The combination of his divorce and unsuccessful business ventures as well as money tied up in a new real estate venture, have left him somewhat strapped for cash.  
Wendi’s success has come from her ownership in a high-end spa, which was recently appraised at a re-sale value of $550K. She’s hoping to expand the business and is looking at opening another location.  
Just before Wendi and Hugo started dating, Wendi bought a beautiful home in San Francisco that is worth $2 million. Wendi made a $500K down payment on the SF home from her life insurance proceeds. After Hugo and Wendi got married, Hugo moved in to their new “family” home. The couple considers their home to be a “community property” asset, other than Wendi’s $500K down payment because both share in the mortgage obligation and the appreciation from the date of their marriage.  
Hugo has about $100K in liquid investments and $500,000 tied up in an illiquid real estate venture with future promise. Hugo has been approached by a colleague wanting him to be a partner in an up and coming start-up “cheque cashing” business requiring an initial investment of $500K. Wendi offered the remaining money from her life insurance proceeds to support this exciting business venture expecting it to be worth $3-4M within the next 7 years. Hugo graciously accepted Wendi’s offer with an understanding they would be partners in this venture – so that the business would also form part of their “community property” save for Wendi’s initial investment. 
Hugo and Wendi have discussed their mutual understanding that the spa is Wendi’s separate property both because she owned it prior to their marriage and because Wendi plans to pass this business to her 15-year-old daughter once she’s old enough to manage the business successfully. 
Hugo and Wendi agree that Wendi contributed the vast majority of the couple’s assets and they want to take that into account in their estate plan. They want to create an estates trust with a distribution plan that reflects a significantly larger distribution of trust assets to Wendi’s daughter than Hugo’s children because of the differences in their respective contributions. The distribution plan gives 80% of the estate trust assets to Wendi’s daughter, Sara, (80%) and 20% to Hugo’s two children (10% each). 
Wendi and Hugo plan to make an estate trust amendment after 5 years to take into account the expected growth in Hugo’s investments and the expected grown in the “community property” pool. They expect the amendment to include a modified distribution plan that will gift approximately 60% of the Hoffman-Sanchez estate to Wendi’s daughter, Sara, and 40% to Hugo's two children (20% each). 
Hugo and Wendi are working with a collaborative estate-planning lawyer who suggests holding a family meeting to inform Hugo’s sons George and Felipe about the differences in contributions and to explain the plan and to seek their input regarding the plan. 
After that meeting Hugo agrees to put into place a life insurance policy in the sum of $1 Million that would be paid to George and Filipe on his death as a way of “equalizing” the distributions to them. 



Case Facts in the Post-Mortem Phase (Hugo has died):




Fast-forward 10 years. Hugo just died of an unexpected heart attack. 
Wendi is now 55 years old with a 25-year-old daughter. Hugo’s two sons are 50 and 57 years old. 
Wendi and Hugo never did the estate trust amendment they planned to, nor did Hugo set up the life insurance policy he promised for his sons. 
Hugo’s investments grew only modestly from $600K to $800K and their joint check-cashing venture that Wendi contributed $500,000 to, grew to $1 Million (but not to the expected $3-4 Million). 
Wendi’s business has flourished – she now owns two spas worth $1.5 million.  She considers those ‘her business’ and one that Sara will inherit because Sara has been working in those businesses with her mother as soon as she was old enough to work. 
The estate trust was written in such a way that Wendi has unlimited power to make any changes to the trust that she wishes after Hugo’s death.
Hugo’s son Felipe is now penniless and has more financial need than George or Sara. 
George and Felipe don’t get along although they’ve banded together against Wendi and Sara. Both are angry that Sara will have her mother’s business because they believe that their father gave Wendi business and marketing advice that helped her grow it. They also think that Sara is influencing Wendi to not make changes to the estate trust.

What You Can Expect from Your First Family Meeting
Your first full team meeting will be very different from all other Collaborative meetings. It is the first time your handpicked team meets together. It is the only meeting for which your team determines the agenda. Working with your team, you will set the agenda for subsequent meetings. Everyone being present at the first meeting really helps us coordinate our work as a team, striving for the same goal: an open, facilitated discussion that addresses your needs and those of your family. 
In order to be effective as a team, we have created a procedure intended to elicit everyone’s commitment, yours and ours, to work toward creating mutual understandings that helps you in your decision-making.  This procedure helps set the stage for any future meetings. 
Shortly before your first family meeting, your professional team will meet separately to coordinate the specifics of the meeting agenda. Because all your team members follow the same protocol, you can expect the meeting to include the following, although maybe not in this exact order: 
1. Our responsibilities and commitments to you as a family: Review of Documents 
2. You and your family’s goals for the process.
3. What each family member can do to help reach those goals. 
4. Valued shared family experiences.
5. Agenda: Topics to discuss: Facilitated discussion to gain understanding
6. Address any topics or issues that the family wants you as the trust-makers to hear.
7. Create a ‘”roadmap” to address those topics.
8. Discuss how feedback will be considered when you and your lawyer and other team members meet.  
9. Calendar a feedback session  
We hope this helps you understand and gain some comfort in knowing what to expect in this important first full team meeting.  We look forward to working with you and your family. 
Sincerely, 
Your Collaborative Team


The Story that Needn’t Have Happened
By Nancy J. Ross, LCSW, BCD

Only a few months ago I sat by my son while he wavered back and forth between helpless anger and grief.  He had recently received the message that his father had suddenly died.  Like any of us who lose a parent, his grief was deep and wrenching.  The anger came in spurts as he expressed his loss and frustration over his father’s bitter legacy.  His father had left nothing for his four adult children.  Instead all his money went to his second wife with a message in the will that if they were to contest this decision, they would be left with nothing in the future.  

None of my children are well-off, but the money that their father would normally have left them, would have conveyed a sense of on-going caring; a leaving behind a sense of their importance to him.   Instead, they were left with a sense of emptiness compounded with the loss of a parent who would never be able to tell them “why?”

How could this happen?  My former husband was a millionaire.  Some even said a billionaire.  There was no lack of money to leave to his second family.  I think what sometimes happens, particularly with families of divorce where a remarriage occurs, new alliances are formed, assumptions about the ‘old’ family are made, and loyalties shift to align with the new family.  Add to that the difficulty of discussing money and one’s own demise, it’s easy to see how a wall of denial is created that avoids the topic altogether. 

It didn’t have to be this way.  Every day I see families who might otherwise start down this destructive road, make decisions that instead, create a positive, lasting legacy.  I’m reminded of a family that I met with a few months ago.  Their Trusts and Estates lawyer, whom I’ve worked with before, called me in to meet with a couple who were planning to disinherit their children.  Both parents were angry and disillusioned at what they perceived were adult children who didn’t value their parents, and only ‘used them’ when they needed money.  They planned instead to leave their money to charity.  

As a licensed mental health professional, mediator, Collaborative Practitioner, and family therapist, I see many families who have essentially given-up on their children.  Often, they have lost touch, don’t really know or understand each other, and over the years have begun to assume the worst about each other.  

Because we work together as a team, the lawyer and I discussed how to help the couple in their decision-making and give them the best possible chance to understand the implications of their decision.  Sometimes, we also have a Financial Specialist help the family understand the finances, and come up with creative solutions.  In this case, the parents were open to our meeting with each of their children (separately).  Far from the picture the parents had painted, the children both expressed a need and a want to ‘make something better of their lives’ and forge a closer, more enduring relationship with their parents.  In the end, the parents along with their lawyer, created an ‘incentive trust’ that challenged their son to complete his education and helped their daughter earn her first home.  We only met for two sessions, yet the family was changed dramatically forever.  

A different outcome is created when families make the decision to enlist skilled professionals to facilitate their dialogue and look for creative solutions.  Sometimes that takes a team.  
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