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In Boston, Cincinnati, and other venues where Collaborative Law (“ CL" ) has taken root and grown
rapidly in the arena of divorce practice, attorneys who practice in other areas and who have received CL
training are scratching their heads and wondering: what about us? Why has CL been dow to develop asa
method for resolving tort cases, contract disputes, employment terminations, and partner ship break-ups?

CL gotitsstartin Minnesotain 1990, when agroup of divorcelawyersand mediatorsformed the Collabora-
tiveLaw Ingtitute (“CLI"). TheCL processinvolvesacommitment to collaborative, good faith negotiationand a
written commitment by thelawyersand their clientsto work together to achieve asettlement and to refer the caseto
other counsd if they fail. Everyone sincentivesarealigned toward resolution.

CLI founder Stuart Webb had previously served asadivorce

mediator and found that processunsatisfactory. Themain problemwith

mediation, according to Webb, wasthe power imba ance: husbandsand INSIDE:

wives, negotiating thetermsof ther divorcewithout lawvyerspresent, were | Collaborative Law in the World of Business 1

seldomanevenmatchintermsof informationor negotistingskill. Media= | By David Hoffman, JD

torsusudly finditdifficulttoleve thisplayingfieldwithout compromisSng | Law & Collaboration: A Modest Proposal 9

their neutrality, and they are prohibited by the principlesof mediation | By Fauline Tesler I

ethicsfrom providing legal advice. Hiring Experts in a Collaborative Practice 14
TheCL processprovidesabetter solution, in most cases, than | By Hary L Tindall, /D

adding lawyerstothedivorcemediation sessions. A five-way meeting— %ﬂ}i‘;ﬁ?ﬁf;j‘m 18

W|_th lawyers, di _ents and mediator al present—might seem I|!<ea1 Idedl Complex Fnanciel Isocs in Callaborative Caces

mix. However,inmany cases, the presenceof themediator SMPIY PEr- | 1, Less Emphasis on the Lawa Good Idea? 22

mitsthelawyerstobemoreadversarid and positiond thanthey wouldbe | By Derald R Royall

infour-way meetings, becausethelawyerscanlook tothemediator to | BOOK REVIEW:

Ly ey . . . Bringing Peace Into the Room (28
take responsibility for urging moderation. Moreover, increased | Reviewed by Lynda J Robbins

LE jﬂ"f

adversarial ness can make discussion of the personal issuesthat aisein | G oup Disectory 0
divorcemoredifficult.
Intheory, the CL method should work every bit aswell innon- | From the Collaborative Corner o)

. . . . By Stu Webb, JD
family casesasit doesin divorce, where CL has become even more ’

popular than mediationinsomelocaes. Yet, asreported recently in Law-

yers Weekly USA, the business world has been slow to embrace ClL. |
Continued on page 2
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Cont’'d from page 1
(seeNoraTooher, “ Collaborative Law Stuck inthe Family Track,” Oc-
tober 27, 2003). What has been dowing the adoption of CL in non-
family cases? One of thereasonswhy thisquestion hasbeen sohardto
answer isthat it may bethewrong question.

Instead of askingwhy CL hasbeen so dow to catchoninthe
world of business, abetter question might bewhy it has caught on so
quickly intheworld of family law. Theshort answer tothat questionis
that CL originated asasolution to aunique set of problemsthat often
exigindivorce casesand often do not exist in business, tort, or employ-
ment cases. (For purposesof thisarticle, | anreferringtoal such cases
as“non-family cases.”) Thediscussion below describesthenearly ided
‘fit” between CL and divorce cases, and thereasonswhy that fit isnot
adwaysasided innon-family cases. Thearticleconcludeswithadiscus-
sonof thepotentia for adapting CL techniquesin non-family cases.

Divor ceCasesProvideFertile Soil for the Growth of CL

Thefollowing are someof thefactorsthat cause CL to be par-
ticularly useful inresolving divorcecases.

1. Commoninterests. Divorce casesofteninvolvechildren,
whoseemotiona and financia welfare can be safeguarded by reducing
the antagonism and transaction costs associ ated with the break-up of
themarriage. Childrenare seldom represented by separate counsdl in
divorce proceedings, and therefore parentssharean interest in protect-
ing them from adetrimental outcome. Theoften harsh allegationsin
divorcepleadings, asin other court pleadings, are public documents—
availablefor childrentoread oneday. Evenwhenthereareno children,
the partiesin adivorce shareacommon interest in reducing transaction
costs, becausethereisafinite* marital pot’ of assetsfrom which both
parties atorneys feeswill bepaid. CL reducescostsby mativatingthe
partiesto Say at the bargaining table, reduces antagonism by fostering
collaboration and keeping the controversy out of the public arenaof the
courtroom, and, wherethereare childreninvolved, hel psto keep the
childrenfrom getting caught inthecross-fire. Innon-family cases, the
parties’ interestsmay diverge—e.g., aninjured tort or discrimination
plaintiff may prefer thepublic arenato* send amessage’ and may prefer
an adversarial processto make hisor her point. And, of course, the
partiesin anon-family caseare seldom paying their lawyersout of a
commonfund.

2. Limited resources. Divorce meanssupporting two house-
holdson theincomethat previously supported one. Asaresult, even
when divorce negotiations proceed smoothly, the economicimpact of
divorcecan beenormous, and thereisoftenlittle, if any, money available
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for hiringlawyers. Indeed, divorcing couplesarerou-
tinely forcedinto debt to hire profess onasto helpthem
throughtheir divorce. CL solvesthisproblem by eimi-
nating themost costly aspectsof traditiond divorceprac-
tice—courtroom appearancesfor hearingsandtrid. Di-
vorce lawyers also see the value in this approach be-
causeit reducesthe chancethat they will beleft with
unpaid feesasaresult of the economic carnage caused
by afull-blowntrid. Innon-family cases, resourcesare
oftenlesslimited. Indeed, in somebusinesses, the cost
of legal services—and even payingjudgments—isabud-
geteditem each year, and thereforeif thebusinessiswithin
budget for theyear, the costs of litigation may not bea
strongly motivating factor for usng CL. Andfor busness
andtort lawyers, high-stakeslitigation can beoneof the
most profitable areas of law
practice.

3. Predictable Re-
aults. Indivorcecases, where
jury tridlsareavailableonly in
afew jurisdictions, judgesof-
tentell thepartiesinapretria
conferencewhat thelikely out-

yersredlizethat extreme positions can comeback to
haunt themintheir next caseand, asaresult, somede-
greeof moderationisafeatureof many if not most di-
vorce negotiations—the exception, perhaps, being the
high-profile, high-stakesdivorce casesinwhichthemost
litigiouscounsd participate. Evenincontentiousdivorce
cases, however, thelawyersoften get dong fairly well
(asourceof irritation, sometimes, to the clients) and
usualy are membersof bar groupsinwhichthey fre-
quently see each other and share opportunitiesfor pre-
sentingworkshopsand seminars. Innon-family cases,
however, theranksof litigatorsaremuch larger and there
istypicaly lesscollegidity (except perhapsamong the
most experienced practitioners, who belong to elite
groupssuchastheAmerican Collegeof Trid Lawvyers).

Collegidity fosters col-

[aboration, andthereforeit

What has been slowing the isnotsurprisingthat col-
adoption of CL in non-family
cases? One of the reasons why
this question has been so hard

laborative law has been
eadertogrow among fam-
ily law practitioners.

5. Tax Effects. The
attorneys feespaidby di-

comeof thecasewill beifitis to answer isthat it may bethe vorcing couples are paid

tried. Evenwithout apretria
conference, therearewd|l-es-
tablished guiddines(eg., child
support guidelines) and customary practices(e.g., with
regard to property division and alimony) that createa
zoneof likely outcomes. Asaresult, negotiationsinfam-
ily law casesgenerally take placewithinafairly well-
defined ‘balpark.’” Innon-family cases, however, there
are often clear winnersand losers, and theresultsare
oftendl-or-nothing. Thepossbility, in somecases, of a
hugejury verdict, multipledamages, or therecovery of
attorneys feesaddstotheincentivetolitigate. Accord-
ingly, the partiesand counsdl in non-family casesare of -
tenwillingtoinvest moreresourcesinapotentid litigetion
victory becausethe stakescan be much higher.

4. Tightly Knit Bar. Thefamily law barisaspe-
cidty areainwhich practitionerstend to know each other
very well. In some cases alawyer will represent the
husband, andin othersthewife—antidiscriminationlaws
discouragelawyersfrom representing solely husbandsor
wivesintheir divorcepractice. Asaresult, divorcelaw-

Winter 2004

Wrong question.

out of efter-tax dollars. The

Internal Revenue Code

providesonly modest de-
ductionsfor such fees, and even then only when they
arerdatedto the production of incomeand exceed 2%
of thetaxpayer’sadjusted grossincome. Accordingly,
divorcing coupleshavean addedincentivetolimittheir
expenditureson attorneys fees. For businesses, how-
ever, attorneys feesaregeneraly deductiblefromin-
come, and thereforethereisanot-inggnificant tax ben-
efit that comesd ong with theexpense, andfor persond
injury plaintiffssettlementsand judgments, induding the
portion paid to attorneys, are not taxed.

6. Needfor Ongoing Relationship. Inmany, i
not mog, divorcesthe partiesneed to haveat least some
type of ongoing relationship. When the partieshave
had childrentogether, therewill beoccas ons—ranging
from consultation on co-parenting issuesto arrange-
mentsfor family gatherings—that require collaboration
inorder to besuccessful. Evenwhen the partiesdo not

Continued on page 4
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Continued from page 3

have children, they often have property that needsto be
marketed or transferred and thereisan ongoing need
for the partiesto ensurethat they aretaking cons stent
positionsonthelr tax returns. Collaboration providesa
greater opportunity for successintheongoing relation-
ship. Innon-family cases, however, thereisoften no
ongoing relationship (such asintort cases) or avery
limited ongoing relaionship (such asinemployment ter-
mination or breach of contract cases).

7. Few Repeat Players. Indivorcecases, the
partiesoftenfed that therearemgor issuesof principle,
but those principlesare primarily personal rather that
politica innature. Inother words, itisseldomthecase
that adivorcing party will in-

cause of grave concern becausetheattorney’spractice
is‘diverdfied’ —i.e, not criticaly dependent onany one
client or group of repeat clients. Innon-family cases, it
ismore unusual for partiesto switch counsel, though
certainly not entirely uncommon. Inaddition, businesses
often establishlong-term relationshipswith their attor-
neys—relationshipswhichthey arenot willingtordin-
quish smply becausethe other sde hasbeen stubborn.
From that standpoint of thelawyer, abusinessclientis
muchmorelikely to beasourceof repeat businessthan
adivorceclient. Indeed, thebusinesslawyer’smotiva
tiontoretaintheloyaty andbillingsfrombusnessclients
providesoneof themost powerful disncentivesfor bug-

nesslawyersto use collabo-

vest morein attorneys fees The [non'family |a.W] clients raivelaw.

inacasethanthelikdy ben-
efit to the party smply be-
cause other husbands or

precedent set by thecase. In
non-family cases, however,

therearemany repest play-
ers(e.g., employers, manu-

only in establishing prece-

dent but d'soin sendingthe

messagetolawyersand theworld generdly that they do
not compromiseeadly and arewillingto gothedistance.
Thishastheeffect of discouraging frivolouslitigation
againg them, andthereforeisconsdered by many busi-
nessesto beawiseinvestment of resources.

8. Changing Lawyers. Itisnot uncommonin
divorce casesfor the partiesto change counsel —some-
times morethat once—during the pendency of acase.
Family law dientsoften get frusrated with their lavyers,
in part because of frugirationswith the processitself and
withtheintractability of their spouseon negotiatedis-
sues. Accordingly, indivorce cases, theideaof having
tohireanew lawyer tolitigateamatter that hasressted
settlement is perhapslessdaunting thandoingsoina
non-family case. Moreover, fromthe standpoint of the
divorcedatorney, thedepartureof adientisusudly nota
Page 4

typically donot ask for CL, and,
even after | describe CL, they
wivesmightbendfitromtre - 5r @ often skeptical. They may
liketheideaof avoiding court if
at all possible, but they gener-
factures, andinsurersy who - @lly do not see the advantage of
have avested interest not - tha djsgualification provision.

9. FeeArrangements.
In divorce cases, contingent
feesaregenerdly prohibited
by ethicd rules. Accordingly,
thedivorcing partiestypicaly
pay a retainer and then
monthly chargesfor their law-
yers sarvices. Thisfee-for-
servicemodd makeslitigated
divorces expensive. Intort
casesand someemployment
and businesscases, however,
itisnot uncommon for plaintiffsto berepresented by
counsd onacontingent feebasis. Accordingly, inthose
cases, theplaintiff isnot concerned about theamount of
time spent onthecaseby hisor her attorney becauseit
hasno direct impact ontheamount theplaintiff receives
and affectstheplaintiff economically only to theextent
that she may beresponsiblefor certain out-of-pocket
cogs(suchasdepogtiontranscripts, filingfees, and pro-
cessserver fees).

10. Privacy and Intangible Cogts. Anyonewho
haswitnessed divorcelitigation can attest tothefact thet
it can be an emotionally wrenching experience. The
partiesoftenfed somecombination of rgection, betrayd,
vulnerability, worthlessness, anger, depression, guilt, or
resentment. Addtothismix apair of gladiators(trial
attorneys), trained to search out and exploit—inacourt-
Winter 2004
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roomandin publicly filed pleadings—every legdly rel-
evant shortcoming of the other party. Husbandsand
wivesfear thistype of exposure because, having lived
together for anumber of years, they know ‘too much’
about each other. And hearing highly personal accusa
tionshurled at them by complete strangersinapublic
courtroom often destroyswhatever modicum of good
fedingthedivorcing couplemight havebeen abletosd-
vagefromthewreckageof their marriage. Innon-family
cases, the controversy may have emotional elements
(particularly inemployment or partnership disoutes), but
thepartiesaremorelikely to beableto distancethem-
selvesfromthefray becauseconflictis, after al, oneof
the* costsof doing business.” Andinmost tort cases,
the partiesare complete strangers, with no prior rela-
tionship, who smply met by accident and will never see
each other again after their disputeisresolved.

11. Complex Negotiations vs. Single-1ssue
Cases. Divorcepresentsadizzying array of decisons.
custody, vistation, asset divisonand debt dlocation, di-
mony, child support, college expensesfor thechildren,
lifeinsurance, hedlth insurance, taxes, estate planning,
and more. Divorcecasescanbeatrid lawyer’snight-
mare because proposed findingsand conclusions must
be presented on each of theseissuesand many others.
Multi-issue casesaregood candidatesfor collaborative
negotiation becausethey present opportunitiesfor trade-
offsthat arenot present inthesingle-issuecasesthat are
moretypica innon-family disputes. Inthosecases, the
entiredispute may boil downtoasinglequestion: Isthe
patent valid or not? Did theemployer engageindis-
crimination or not? Wastheroof defectiveor not? To
be sure theremay be complex sub-issuesthat underlie
theultimateissue, but for purposesof settlement, asngle-
issue caserequires compromiseand, for thelitigants,
compromise may beanathema.

Resistanceto CL in Non-family Cases
The pointsoutlined above describeincentives
(and disincentives) that influencethedecision of parties
touse (or not use) CL. | havefound that, because of
theseincentives, many of my dientsand potentid clients
indivorcecasesareimmediately receptivetotheideaof
using CL., asopposed to mediation or conventiond rep-

resentation. Infact, theapped of CL isso powerful in
Winter 2004

family law casesthat the concept nearly sdlisitsdf: | have
had clientscal askingfor CL smply becausethey saw a
description of it onour web site.

My experience hasbeen quite different, how-
ever, with non-family cases. Thedientstypicaly donot
ask for CL, and, even after | describe CL, they are of-
tenskepticd. They may liketheideaof avoiding court if
at dl possible, but they generdly do not seetheadvan-
tageof thedisgqudification provison. They fear that they
will be outflanked by awily adversary whoisnot as
attached to, or confident in, their attorney, and thusbe
forced to go searching once morefor an attorney after
gpending timeand money educeting thefirst one. Trust
isusudly absentinsuch cases and often (asintort cases)
thereisno prior relationship on which trust could be
built. By contrast, indivorcecases, trust may havetaken
abedting, but the partiesgenerdly know each ather quite
well, and thereforethey may rely onthe other party’s
predictability, inlieu of trust, asafoundation for deciding
whether totaketherisk of astalematethat will require
both of themto hirenew lawyers.

Many observershavenoticed that CL isalaw-
yer-led movement, which has now expanded to em-
brace professionals from other disciplines. In other
words, the growth and devel opment of CL has been
drivenlargdy by theenergy of committed professionds
morethan by theinsistence of clients. Inthegrowing
community of non-family lavyerswhowouldliketo see
CL grow asquickly thereasit hasinthefield of family
law, thereispalpablefrustration—fueled in part by (a)
thedisparity between the substantid effortsthat have
been madein Cincinnati, Boston and e sewhereto grow
theuseof CL innon-family casesandtherdatively lim-
ited resultsto date, and (b) thecomparatively eeser way
inwhich CL hasgrownindivorcecases.

Inaddition, non-family lawyershave beenfrus-
trated becausethecasefor usng CL innon-family dis-
putesseemsevery bit ascompelling asthecasefor usng
itindivorce. For example, many of thefactorsoutlined
aboveapply innon-family cases

1. Commoninterests. Suchinterestscan befound, even
ifitisonly inthereduction of thetransaction costsasso-
ciated with resolving thedispute.

Continued on page 6
Page 5
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Continued from page 5

2. Limited resources. Evenif the parties have deep
pockets, abusiness slega budget may bequitelimited.
3. Tightly knit bar. Insmall townsand cities, business
lawyersand litigatorsmay bean even moretightly knit
groupthanthedivorcebar inbigcities, and in speciaty
bars (such as patent, trustsand estates, and construc-
tion), the‘regulars know each other well eveninbig
cties
4. Needfor ongoing relationship. Inmany non-family
disputes, thepartieswill continue, even after settlement,
tobetiedto contractud relationships. Andinsomecases,
the performance of the settlement will occur over time.
5. Repest players. Setting
precedents can be a two-
edged sword. Insomenon-
family cases thepossihility of
Setting aprecedent inacase
with unappealing factsmay
causeatrial to appear more
risky than acollaboratively
negotiated resolution.
6. Changinglawyers Asmdl
group of law firmsand bus-
nessclientsisbeginning to
recognizetheadvantagesas-
sociated withusing lawyers
who specidizein settlement.
Known as* settlement counsdl,” they may practiceinthe
samefirmaslitigation counsd, but theeffectissmilarto
disqudificationinaCL process—management of the
client’scaseshiftsto new lawyersif thereisanimpasse.
7. Feearrangements. Although contingent feesand other
novd hilling arrangements—such asblended ratesand
fixed-feeengagements—may mitigatethecostsof hiring
anatorney insomenon-family cases(espedidly for plain-
tiffs), muchif not most work in non-family cases (espe-
cialy for defendants) appearsto be doneon an hourly
basis. Accordingly, opportunitiesfor savingsaboundif
litigation can be prevented.
8. Privacy andintangiblecodts. Litigationcanbejustas
intrusivefor busnessesasitisfor married couples. In-
deed, when acompany isrequired to produce volumi-
nousbus nessrecordsand defend numerousdepositions,
Page 6

Given theamilarity of incentives
in both divorce and non-family
cases, it remains somewhat sur-
prisgng that non-family disputes
have provided lessfertile soil for
the growth of collaborative law.
It isnot asif litigation is viewed
with particular favor in the bus-
nesscommunity...

theimpodition may beeven grester, and most businesses
face agreater risk of adverse publicity becausetheir
casesaremorelikely to beof interest to the press.
9. Complex vs. single-issuenegotiations. Whilethere
may beonly oneor twoissuesinanon-family case, the
solution may be quite complex and present opportuni-
tiesfor trade-offsand joint gainsin settlement negotia-
tions
Giventhegmilarity of incentivesin both divorce

and non-family cases, it remainssomewhat surprising
that non-family disputeshave provided |lessfertile soil
for thegrowth of collaborativelaw. Itisnot asif litiga-
tionisviewedwithparticular
favor inthebusnesscommu-
nity: as David Porter once
quipped, “litigationistheba
sclegd rightwhichguaran-
tees every corporation its
decadein court.”

| believetheanswer to
thismystery canbefoundnot
only intheeconomicincen-
tives described above but
asointhecultureand soci-
ology of litigation practice.
Withinthebar, therecontin-
uestobeareverencefor trid
asthelawyer’sultimatetest. Trid practicepresentsenor-
mousintellectual and emotional challenges. Negotia-
tionscan aso beenormoudy complex, but they arenot
conducted onapublic stage. Asaresult, trial work is
till considered one of the highest formsof work done
by ‘real lawyers,” asopposed to those ‘ touchy feely’
lawyerswho study alternativeformsof disputeresol u-
tion, look for ‘win-win’ solutions, andfind solacein“ Get-
tingto‘Yes” Thismay beagrosscaricatureof today’s
legal culture, but even caricaturescontain an e ement of
truth.

To be sure, the inherited culture of the bar is
changing, but theemphasisontrid, asopposedto nego-
tiation, intelevison showsand moviesabout law prac-
ticecontinuesto distort theimage—inthemindsof cli-
ents, and perhaps somelawyersaswell —of what ‘ real

Winter 2004
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lawyers do.

Insdelaw firms, asmilar cultureprevails. Sta
tusandinfluenceflow fromrevenueproduction, andliti-
gationisoftenaprimary enginefor producing revenue.
CL may beviewed asathresat to thefirm’slivelihood,
and theideaof referring along-term client to another
firm sothat the other firm can handlethemost lucrative
agpect of resolving theconflict (i.e, litigation) isvirtudly
unthinkable. Will theclient return after thetrial ? What
arethelong-term prospectsfor afirmthat refersoutits
mogt lucrativeopportunities? | say thiswith disgppoint-
ment, borne of persona experienceintrying—unsuc-
cessfully —to persuademy colleaguesin a145-lawyer
Bostonfirmof thevaueof CL.

Adding CL totheNon-Family L awyer’sToolbox

Sophi sticated non-family lawyershave, inre-
cent years, added mediation, arbitration, and caseevau-
ationtotheir sandardtoolbox. Indeed, thetremendous
successof mediationinresolving non-family casesstands
asoneof the primary obstacles, inmy view, to greater
acceptanceof CL. Unlikedivorcecases, wheremedia
tionisgenerdly donewithout lawyersand thereforecan
cresteadangeroudy un-level playingfield, non-family
casesaretypicdly mediated withlawyerspresent. Com-
mercid mediatorsreport settlement ratesinthe 70-90%
rangeand higher. For non-family litigators, thereisa
tendency to think “if it ain’'t broke, don’t fix it.” For
them, CL may gppear to beasol utionlooking for aprob-
lem.

However, mediation and CL often work suc-
cessfully handinhand. Insomedivorce cases, thepar-
tiesmay gofirst to mediation and thenredlizethat they
need to hirecounse to advisethem during that process.
The CL roster providesauniquely suitablelist of [aw-
yerswho support negotiated resolutions. Innon-family
cases, thepartiesmay turnfirst to counsd, who can point
tomediation, arbitration, and caseeva uation asimpase-
breaking techniquesthat makethe useof CL lessrisky
for theclient if the CL negotiationsfater.

CL atorneyshavedsobeenexperimentingwith
variantsof collaborativelaw. Asnoted by Prof. John
Lande, in“Posshilitiesfor CollaborativeLaw: Ethicsand
Practice of Lawyer Disqudification and Process Con-
trol inaNew Modd of Lawyering” (64 Ohio SateLaw
Winter 2004

Journal 1315 (2003)), the negotiation strategies, tech-
niques, and normsused in CL may haveenormousvaue
evenif thepartiesdo not signaformal CL agreement
containingaprovisonfor disqudification of CL counsdl
intheevent that litigationisnecessary. Some CL attor-
neyshavereferredtothisformof practiceas’ CL-lite;
but thistermismideading, becausetheessenceof CL is
thedisqudification of counsd fromany formof litigetion.

Theuseof settlement counsel, described above,
solvesthedisgudification problemif the settlement at-
torney isinthesamefirm asthelitigating attorney. (For
an excellent description of the settlement counsdl pro-
cess, see William Coyne, “ The Case for Settlement
Counsdl,” 14 Ohio Sate Journal on Dispute Resolu-
tion 367 (1999), and JamesMcGuire, “Why Litigators
Should Use Settlement Counsel,” 18 Alternatives1, 3
(June 2000).) Inaddition, attorney Mark Perlmutter
has described amode of litigationinwhich attorneys
agreein advanceto ‘fight fair’ —i.e., to seek a court
decision onthemeritswithout taking advantage of any
inadvertent procedura mistakesand without obstruct-
ing theexchange of necessary information. (See” Co-
operative Versus Competitive Strategies: Rewritingthe
Unwritten Rulesof Procedure,” by Mark Perlmuitter,
available at http://www.bostonl awcoll aborative.com/
documents/perlmutter_articledoc). Therearedsolaw-
yerswho have decided to handle cases solely onacol-
|aborative, non-court bass(seeLesWdlergein'saticle
on“Unilaterd CollaborativeLaw,” Collaborative Law
Journal (Boston, MA), Fall 2003). Sucharoleis, in
someways, analogousto that of abusiness'sin-house
counsel whoreferslitigation mattersto outsdefirms.

Tobesure, neither * CL-lite, ‘ cooperative liti-
gation, ‘unilatera CL,’ nor settlement counsdl shouldbe
confused with CL, but they may begood aternativesto
CL inasetting whereeither theclient or theattorney’s
firmisnotwillingtouseCL.

Italso seemshighly likely that CL will become
morewiddy usedinthebus nesscommunity over time,
just asmediation grew from early acceptanceindivorce
casesto greater acceptancein theworld of business.
Asmoreand morenon-family lawyersreceiveCL train-
ing, acritical massof attorneyswill develop, and they
will inturnlead clientsto CL asanoptionto congder in

Continued on page 8
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Continued from page 7

appropriate cases. Such adevelopment could be par-
ticularly effectiveif acritical masswereachievedinthose
Specidty areasof thebar where practitionersknow each
other well. Withmoretraining, non-family lawyerswill
begin to see that certain of their cases— perhaps the
onesthat aremost like divorces, such asemployment
terminationsand bus nessbresk-ups—areexcd lent can-
didatesfor CL.

Itisprobably unredigticto expect theuseof CL
togrow inlargefirms. Theeconomicincentivesat work
inalargefirm do not reward the* unbundling’ of legal
services(i.e., dividing legal servicesinto sub-compo-
nents, such asresearch, advice, negotiation, and court-
roomrepresentation). Onthecontrary, the purposeof a
largefirmisusudly toserveafull array of clients needs.
Insmadl firms, however, wherethemgority of lawyersin
the United States and Canada practice, CL may turn
out to bean appeding option—especidly wherethefirm
doesnot handlelitigation or tendsto refer large-scae
litigationto bigger firms. Inthosecases, it may even
proveuseful toidentify outsdelitigation counsdl at the
outset, sothat everyoneknowswhowill behandlingthe
caseif the CL processendsin stalemate.

Inmy view, oneof the promising areasof prac-
ticefor CL-trained non-family atorneysistransactiond
work. CL is, by definition, practiced in the arena of
conflict— i.e., casesthat could be headed for the court-
room but for the commitment of attorneysinthe CL
process agreement not to go there. Many CL-trained
attorneys, however, al so handle contract negotiations
and other transactions and have acquired areputation
for collaboration. Four yearsago ProfessorsRonald
Gilson and Robert M nookin predicted that lawyers
could differentiatethemselvesfrom their competitors—
and possibly even chargemorefor their services—if
they becameknown for their commitment to collabo-
ration. (See Rondd J. Gilsonand Robert H. Mnookin,
“Disputing Through Agents: Cooperation and Conflict
Between LawyersinLitigation,” 94 Columbia Law
Review 509 (1994).) Gilsonand Mnookin suggested
that by “ choosing lawyerswith reputationsfor coop-
eration, clientsmight be ableto commit to cooperative
Page 8

litigation strategiesin circumstanceswheretheclients
themsalveswould not otherwisetrust each other.” (See
http://grace.wharton.upenn.edu/risk/wp/
8.2.96.abshtml.)

Tobesure, collaborative strategiesin transac-
tionwork arenot thesameasCL. However, growing
theranksof CL-trained attorneysintheworld of deal-
makingwill serveto createthefertile soil necessary for
thefuller useof the CL processinthosenon-family cases
wherelitigation would otherwisebethedefault mode of
disputeresolution.

Concluson

Many havedescribed CL asanideawhosetime
hascome. That descriptionisaccurate. Intheworld of
busi ness, however, that timeiscoming moredowly than
many would havepredicted. CL origindly devdlopedasa
uniquely wel-suited dternativetomediationintheareacf
divorce. Innon-family cases mediationgenerdly works
wdl, andatorneyscanuseitwithout risk of disqudification
if themediation reachesanimpasse. Accordingly, CL is
currently alessprominent fegtureof thebusinesslaw land-
scgpethanit hasbecomeintheworld of divorce. CL has
neverthdessadded avauabletool for nonHfamily lavyers—
atool that may proveto beparticularly useful insmaler,
nonHitigation-orientedfirmsor incaseswhere, asindivorce,
theend of ard ationship neadstobemanagedwithcare. In
addition, lavyershavedreedy adapted fromthe CL. modd
vaidionsof practicethat may fit ther dients needsmore
precisdy than CL itsdf. Whiletheterm* callaborativelan”
should bereserved for theorigind modd, thespiritthet led
StuWebb to create CL inthefirg placelivesoninthe
lawyerswho arecregting new toolsto placesideby sde
with CL inthenon-family lawyer’ stoolbox.

David A. Hoffman is an attorney, mediator,
and arbitrator at Boston Law Collaborative, LLC
(“BLC"). He is the co-founder (along with Rita
Pollak) of the Massachusetts Collaborative Law
Council, and chair of the Section of Dispute Resolu-
tion of the American Bar Association. Prior to found-
ing BLC, David was a partner at Hill & Barlow, a
commercial law firm where he practiced for 17
years.David can be reached at DHoffman@
BostonL awCollabor ative.com.
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LAW & COLLABORATION: A MODESTPROPOSAL J

Innearly every firs-leve collaborativelaw tran-
ing, | hear fearsabout aperceived conflict between ef-
fectivecollaborativelegd practiceontheonehand, and
theneed to providelegal counsel to clientsontheother.
You may encounter smilar fears when handlingacol-
laborative casewith alawyer you don’t know well, or
onewho haslittleexperiencewith collaboration, or who
isaseasoned and capablelitigator not yet ready toin-
corporatefully thenew identity of acollaborative prac-
titioner.  “But, what about the LAW?" “What
about my duty of zealous representation?” “How
can | allow my client to do that when the court
would NEVER go that far?”

Thesepractitionersworry that to beafully-com-
mitted collaborativelawyer isnecessarily to abrogate
important legal dutiesto adviseand counsdl our clients
competently about their legal rights, or todo apoor job
of satisfyingthoseduties. Thelaw, and our professond
respong bilitieswith respect toit, are seen asfundamen-
tally opposedto client-centered collaborative conflict
resolution.

Wecan't dismissthese concerns. Theselaw-
yersareworrying about somethingimportant: clients
must becounsd edtounderstand therdevant law intheir
jurisdiction as we help them design their own custom-
ized, client-centered resolution of their issues. Aslaw-
yers, wecontinueto operate under non-waivableethical
and sandard-of-careprofessond mandates. Advising
aclientto executea settlement agreement reached with-
out at least some understanding of legal rightsand en-
titlementsand therangeof likely outcomeswhen others
inthecommunity takesimilar issuesto acourtroom is
surely afailureto provideadequatelegal counsel. At
thesametime, itisperiloudy easy for lawyers, particu-
larly thoselessthan fully committed to collaborativeprac-
tice, tolet satisfaction of thisprofessional duty to be-
comethetall that wagsthe collaborativedog. Whenthe
law isgiven moreauthority than it warrantsin collabora
tivepractice, client-centered interest-based negotiations
tend to disappear, replaced by litigation-matrix jockey-
ingfor advantageinanegotiaing processthet may nomi-
naly becollaborative, but isfunctiondly lawyer-driven.
Winter 2004

]31] Pauline Tesler JD, San Francisco

Asour experience and skill in collaborative
practice grow, most of usdevel op deeper understand-
ing of the potentid thiscollaborative practicemodd of -
fersfor profound conflict resolution. But that evolution-
ary growth toward working in thedimension of deep
conflict resolution isnot likely tooccur unlesspractitio-
nersdeviseeffectivewaysof working togetherinwhich
meeting our lega dutieswith respect to advising clients
about thelaw, legd rights, and entitlementsdegpensand
supports our collaborative conflict resolution work,
rather than underminingit. Thisrequireseach of usto
re-examinelong-held beliefsabout what thelaw means
inafamily law practice: how thelaw evolves, what its
functionis, how it ought tointerfacewith consensud cli-
ent-centered conflict resol ution processes, and what the
lawyer’sroleand respong bilitiesought to bewhenrep-
resenting clientswho havemadeafully-informed choice
toresolvetheir issuesthrough acollaborativelegd pro-
cess. Without thiskind of reflection, lawyerswho oth-
erwise pridethemsalveson the power and primacy of
their analytic skillsmay be permitting unexamined and
not particularly cogent beliefs about the law to under-
minetheir ability to dotheir best work ascollaborative
practitioners,

It stheold Hegdliandidecticinaction: thesis,
antithesis, synthesis. Aninitiad perception of opposition
leads somelawyersto overemphasizelegal rightsand
private advice to clients. An equally powerful
countervailing perception of opposition onthe part of
other lawyersleadsthem to fear law asthe enemy of
client-centeredinterest-basad conflict resolution, and thus
tominimizeor deny theplaceof law and adviceof coun-
s inthetapestry of ethical, professionaly competent
collaborativelawyering.

If thosearethes sand antithes's, what might synthe-
sslook like? Let’sstart by imagining some elements
we dwant toincludein anintdlectudly sound, ethicaly
aufficient, pragmetically workablemodeof stifyingthe
lawyer’sduty to provide counse to clientsabout thelaw
incollaborativecases! A suitable method for satisfying

Continued on page 10
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Continued from page 9

our professond responsbilitiesaslawvyerstoadviseand
counsd clientsabout thelaw:

»  Should encourageeach lawyer to present pos-
sbly differing viewsabout the meaning, appli-
cability, and effect of current law inthejurisdic-
tionasapplied by locd courtsto Stuationssmi-
lar tothat of thecollaborativeclients.

»  Should encourage each lawyer to make possi-
bly differing predictionsabout thelikely range
of outcomesin court when clientswithsimilar
gtuaionslitigateamilarissug(s) inlocd courts.

»  Should encourage each lawyer to adviseand
counsdl higher client fully about risks, benefits,
and probabilitiesas-
sociaedwithlitigat-
ing rather than
collaboratively re-
solvingisues

e Should encourage
development of a
transparent shared
pool of information
andviewpointsabout
applicable law and
BATNA/WATNA?,
rather than separate
undisclosed poolsof
information and
opinionsabout gpplicablelaw held privately by
each party.

»  Shouldencouragedlient-centered collaborative
disputeresol ution based on afull sharedinfor-
mation pool (includinginformation about appli-
cablelaw) rather thanlawyer-centric negotia-
tionspremised on privatdy-held viewsabout gp-
plicablelaw and probablerange of outcomesin
court.

»  Should not precludelawyer and client from pri-
vate conversationsand advice about thelaw,
but should encouragetrangparent conversations
at thetable because of the morefunctiona im-
pact on client centered conflict resolution.

»  Shouldnot foster polarization; should discour-

tive table.
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As collaborative lawyers, we
can rest easy about our role
as responsible legal advo-
cates. When we use this[sug-
gested] technique, law ceases
tobeabugaboo, the stepchild
unwelcome at the collabor a-

agepositional bargaining and foster interest-
based discussion of theissues.

Inmy own casework withmy favoritecollaborative
colleagues, wehave been evolving atechniquefor satis-
fying theduty to providelegal adviceand counsdl that
meetsthesecriteria Wearefinding that —far fromun-
dermining successful collaboration—whendonewdl, this
technique seemsto strengthen thecommitment of our
clientsto negotiate collaboratively inarespectful, inter-
est-based bargaining process. And, ascollaborativelaw-
yers, we can rest easy about our role as responsible
legd advocates. Whenweusethistechnique, law ceases
to be abugaboo, the stepchild unwelcome at the col -
laborativetable. Theessence
of thetechniqueisto extend
transparency beyond factua
disclosuresto embrace the
redmof legd informationand
advice.

Here is how it might
work in atypical case, the
(fictional) divorce of Harry
and Sally, who are repre-
sented respectively by
Paulineand John:

At thefirst four-way
meeting, whichisa proce-
durd * container-setting” and
orientation event, John and Paulineexplainedto Harry
and Sally theroleof law inacollaborative case. They
explained that understanding the applicablelaw isim-
portant information for both partiesto have, but thatin
collaboration, law isjust that: onekind of informetion, a
default setting that Harry and Sdly couldreverttointhe
event they were unableto come up with better, more
customized solutionsof their own during the negotia-
tions. Thisportion of theorientation addressed how the
Family Codeisdesgnedlargdly toyied conastent, pre-
dictableoutcomes (“onesizefitsal”) inlitigated pro-
ceedings, and to constrain judges from abuse of per-
sonal discretion and extremes of outcomeindeciding
family law matters. Thecollaborativelawyers usedthe
“paper-folding” demondtration® and other techniquesto
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contrast themuch broader pool of informeation available
in collaborative decison-making ascompared tothird-
party decision-making processes.

The agendaagreed upon for thefourth four-
way mesetinginthiscaseisapreliminary discussion of
spousal support from aninterest-based perspective. At
theend of the previousfour-way, whenthisagendaitem
was set, John and Pauline alerted the clientsthat one
element of thisdiscuss onwould befor thecollaborative
lawyersto provideinformation collegidly tobothclients
about the law regarding spousal support. John and
Paulinethen had apre-four-way conferenceto plan how
the conversation about support would bestructured and
guided by them at the fourth four-way. Part of their
planning addressed how to ensurethat theclientswould
eachleavethefourthfour-way
meetingwitharealistic, and
non-polarizng understanding
of thelaw that might apply to
their situation and thelikely
range of outcomesif ajudge
weredeciding spousd support
inagmilar case.

The facts of Harry
and Sally’s case, the broad
parametersof gpplicablesup-
port law, the broad discre-
tion conferred onjudgesre-
garding support decisions,
andtheincong stent decisons
emergingfromthelocd family law department, al led
Johnand Paulineto seethey had divergent viewsof the
rangeof probableoutcomeincourt if asmilarly-situ-
ated coupleweretolitigatethe question of spousal sup-
port. John and Pauline proceeded to explore their
perspectivesabout what alitigated outcome might be,
andwhy. They did so collegidly, dispassionately, and
not at particularly great length. Whilethey questioned
and probed, they did not attempt to persuade or dis-
Suade oneancther of anything. Paulineessentidly asked
John, “What do you think isthe absol ute best outcome
onein Sally’sposition might achieveinour loca court,
andwhy? What isthe absoluteworst outcomeyou could
envisonfor her,andwhy?’ and John asked the same of
Paulinewith respect to Harry. If Pauline happenedto

Winter 2004

In collaboration, law is just
...onekind of information, ade-
fault setting that Harry and
Sally could revert to in the
event they were unable to
comeup with better, morecus-
tomized solutionsof their own
during the negotiations

think that an evenworseresult for Saly, or better result
for Harry, than John had outlined would belikely inthe
local court, shewould have said so, and viceversawith
respect to Pauline' senvisioned range of outcomesfor
Harry. What they thereby accomplishedinacollabora:
tivemanner intheir pre-meeting conversaionwastoes-
tablishthesizeof thefootbdl fidldwithinwhichajudge
would decide theamount and duration of spousal sup-
portinacaselikeHarry’sand Sdly’s. Since John and
Pauline have donethissame process severa timesbe-
forein other cases, they wereat easewithit, and since
they haveatrusting collegia relationship built up over
severd yearsof postiveexperienceinthesamepractice
group, neither Pauline nor John postured or misrepre-
sented their actual views. If either of themhad been
lesscollegial or transpar-
ent or candid in that con-
versation, the impact
would merely have been
to alter the size of thefoot-
ball field they drew to-
gether, by enlarging the
boundaries of the pro-
jected range of probable
outcomes.

The fourth four-way
beginswiththelawvyershdp-
ingtheclientsexpresstheir
goals and objectives for
resol ution of spousal support
from an interest-based perspective. Then, John and
Paulinetogether describethe” footbdl fidd” of legd con-
cepts and range of outcomes that they had explored
duringtheir collaborative pre-meeting. Inthisingtance,
itisJohnwho offersapicture of what heand Pauline
together had projected astherangeof likely best and
worst outcomesin court for onesimilarly situated to
Harry, while Pauline sketchesthe picture of best and
worst range of outcomesfor onesimilarly situated to
Sdly, thoughthey might easily haveswitchedroles. In
thisingtance, they felt that articulating the range of out-
comesfor theother client rather than their ownwould
encouragefair-mindednessin presentation and reduce
therisksof polarization.. They each present thisinfor-

Continued on page 12
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Continued from page 11

mation dispassonately and descriptively, and because
they haveprepared well, each lawyer isableto confirm
to both clientsthat the description presented accurately
reflectsthelega framewithin both lavyersagreethat a
judgewould probably exercisediscretioninacourt set-
ting.

Paulineand John very candidly emphasizethat
they do not seeeyeto eyeabout thelikeliest outcomein
court. They usethefact of their divergent opinions asa
tool: “Onething wewant to emphasizeisthat thetwo of
you have selected very experienced family law specid-
istsasyour collaborativelawyers. Each of ushasliti-
gatedissueslikeyoursmany timesin thiscounty court-
house, and we pride ourselves at being very good at

individualized than thejudgeisallowedto be, and to
focusoninterestsrather than predictionsabout the out-
comein court.

What about issuesastowhichthereislittleor
no discretionfor ajudgeto deviatefromareadily-pre-
dictableresult? For instance, how could collaborative
lawyerseducatetheir clientsabout state child support
guideinesandthelikely result of gpplyingtheguiddine
tothefactsof their case, without creating aforegone
conclusonthat guidelinewill dways trump self-deter-
minaion?

Certainly, clientsneed to know beforenegotiat-
ingther child support agreementsthat judgesarebound
to follow mandated formulas such as child support

this, and at giving good ad- guiddlines. Wheregppropri-
viceto our clientsabout the ate, clientsalso need to un-
likely range of outcomesso Asthistechnique becomessec- degandthevariableswithin
that our litigation clientscan theguiddineformulathet liti-
make intelligent decisions ond nature, the laWyerS too gation counsd might empha:

about when to litigate and
when and how to settle. We
both agreethat thefamily law
judgewould have enormous
discretion about the amount
and duration of supportina
case like yours, and even
moreinteresting, eventwo lawyersasskilled asweare
cannot agree about what thebest andworst likely out-
comeswould probably beif acaselikeyourswent to
trid. That should giveyouanideaof how unpredictable
itistosubmitamatter likethisfor ajudgetodecide. We
hopethisredity encouragesyoutofed comfortablethat
asolution you both work out together, than you both
can livewith, based on your respective needsand pri-
orities, isamost certainto beamorefitting result than
what ajudgemight decide.”

If, ontheother hand, John and Paulinedid hap-
pen to agree about the likely range of probable out-
comesin court, that too would be transparently pre-
sentedtotheclients. That Stuation merely resultsina
football field with smaller boundaries. Ineither event,
what followsthe presentation of thelega “footbdl fidd”
isaninvitation to the clientsto be more creative and

worrisome.,
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seemtorelax, and thequestion
of when and how to provide
legal advice ceases to seem so

sizeto try to achieve sub-
gantidly higher or lower re-
aultsfor ther clientsincourt.
To present that information
in away that does not ac-
cord automeatic superiority to
the guideline child support
result, and that keepsfocuson what islost intermsof
customized problem-solving opportunitieswhenasingle
issueistaken off the collaborativetableand treated asa
mandated given, isthechalengethat collaborativelaw-
yersneedto meet. Insuchastuation, collaborative
lawyersoften add to basic information about thelaw
some further education about how and why the law
cametobewhatitis. In theprocess, they de-mystify
and de-construct some of the unexamined assumptions
about rightsand justicethat clientsmay unthinkingly
bringtothetable.

Inthe case of child support guidelines, for in-
gtance, clientswho otherwisemight think of theguide-
line support number asan objectively correct dollar
amount that should bepaidin order for ajust result tobe
reached, often findit liberating to understand that each
state usesdifferent guidelinesfor support devised viaa
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politica process, that thosedifferent guiddines canpro-
ducedramatically different support outcomes, and that
thevariousguidelineformulasused acrosstheU.S. do
not necessarily come closeto approximating the per-
centageof family incomethat thisparticular couplehas
been accustomed to dllocating to care of their own chil-
drenduringtheir marriage. When dientsunderstand that
theguidelinesproduce” oneszefitsdl” certainty, not
abdtract judtice, and whenthey areencouragedto begin
their own support discusson not withaguiddinenum-
ber, but rather with their respective budgets and co-
parenting plans, they can build fromtheground upa
shared understanding of what money thereis, how far it
can be stretched in each household, and what changes
might need to be madeto permit areasonable standard
of livingfor thechildrenin both homes. Fromthat kind
of discussion, divorcing coupleswithawill toreach
agreement can usually deviseachild support arrange-
ment that they can both comfortably livewith over time,
eveninthefaceof rdativesor friendswho areapttotell
them about dramatically different litigated outcomesthey
have heard about: the huge child support order thejudge
awarded to Mary, or the much smaller check that Ed
hasto writeeach month.

When lawyersaredriven by their unexamined
beliefsand impul sesabout what congtitutesgood law-
yering to deliver essential legal counsdl in service of
strategizing privately with clientstoward thegoal of
gaining ever-bigger piecesof thepie, thechallenge of
providing effective legd counsd and advocacy inacol-
|aborative context appearstoinvolveirreconcilablecon-
flicts. However, wefind that once collaborative col-
leaguesget the hang of making joint presentationsabout
thelaw, they likethetechniqueand get good enough at
doingit together that the subject of whether itisOK or
not to give privileged adviceto clientsprivately about
their legd rightsand entitlementstendstofadeaway. Of
course, onecandothat.

But acollaborativelawyer doesnot needtodo
that, and if we monitor our work carefully, most of us
eventually see an obvioustruth:  the morethat we
provideessentid legal counsd inaway that fosterspo-
stiona bargai ning and undermines consensud conflict
resolution, thelesseffectiveweare at doing what the
clientshired ustodo: helpingthemfindtheir ownac-
ceptablesol utionsthat meet thereasonabl e needsof both
Winter 2004

gpouses. Whenacollegid, shared, transparent, full pre-
sentation of legal consderationsand viewsis madeat
thefour-way table, our professional responsibility has
been stisfied, theclientsknow whet they need to know,
thelaw hasbeen placed in an appropriate context, and
theclientsget onwith thered job then havesigned on
for: consensud client centered conflict resolution.
Asthistechnique becomes second nature, the
lawyerstoo seemtorelax, and thequestion of whenand
how to providelegal advice ceasesto seem so worri-
some. Donethisway, legal counsel does support col-
Iaborative conflict resolution, becauseitispresentedin
the context of larger truths about wherethelaw comes
from ,what it means, and how itisimplementedinthe
court sysem—thevery truthsabout thelaw that led most
of usto choose collaborative practicein thefirst place.

! Thisarticleisan opinion piecethat doesnot attempt to analyze
any codes of professional responsibility, ethical codes, or other
statutes, regulations, or caselaw parsing the nature of alawyer’s
duty to providelega counsel toclients. Readersare encouraged
to pursue the ideas in this article with their practice group col-
leagues and to investigate relevant legal authoritiesintheir own
jurisdictions with respect to the ideas presented here.

2 Respectively, “best aternative to a negotiated agreement,”

and “worst aternative to a negotiated agreement,” concepts
first popularized in Fisher and Ury, Getting to Yes(1981).

3 A demongtration by Pauline Teder of this useful tool can be
seenon Tony Seton’svideotape, “ Divorce-Collaborative Style,”

available at http://tonyseton.com/collaborate/ol dstuff/
DCSorderald.htm

Pauline H. Teder practices family law in Mill
Valley and San Francisco, California, where she has been a
state-certified specialist in family law since 1984. A gradu-
ate of Harvard University and the University of Wisconsin
Law School and fellow of the American Academy of Matri-
monial Lawyers, she has been a pioneer in speaking, writing
and training about Collaborative Practice in the United
Sates, Canada and Europe. Sheisa founder of the Interna-
tional Academy of Collaborative Professionals and co-edi-
tor of this publication. Ms. Tesler speaks frequently about
Collaborative Practice and trains and mentors lawyers in
how to achieve the “ paradigm shift” involved in effective
collaborative legal practice. Her book Collaborative Law,

Achieving Effective Resolution in Divorce without Litiga-
tion has been published by the American Bar Association.
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HIRING EXPERTSIN A COLLABORATIVE PRACTICEJ

Thisarticleexploresthe complexities of hir-
ing experts in a collaborative practice and offers
suggestions for resolving some of the issues. This
particle is not intended to apply to a
multidisciplinary matter wherein an expert serves
as an allied professional and directly participates
in the joint meetings.

Introduction

Theuseof expertsto resolvedisputeshaslong
beenapart of bothjudicia and nonjudicid disputereso-
[ution. Rule 702, Federa Rulesof Evidence[substan-
tidly followedinmost jurisdictions] provides:.

If scientific, technical or other specialized
knowledge will assist thetrier of fact to un-
derstand the evidence or to determineafact
inissue, awitness qualified asan expert by
knowledge, skill, experience, training, or
education may testify in the form of opin-
ion or otherwise. !

Inacollaborativepractice, itiselementa that
expertsused inthe processwill bejointly employedto
ass st the participants. PaulineH. Teder inher semina
work, Collaborative Law, writes: “ The hallmarks of
the[collaborative] processare... [j]oint retention of
neutral experts.”? She goesonto explain: “Both par-
tiesusejoint accountants, mental health experts, ap-
praisers, and other consultants, instead of adversaria
experts.” 3

Titles1 and 5 of the Texas Family Codepro-
videthat a* collaborativelaw agreement must include
provisonsfor...hiring experts, asjointly agreed, tobe
used intheprocedure.”*

TheCollaborative Family Law Council of Wis-
consinwebpagereads:. “No unilateral appraisals. All
gppraisaswill bejoint.” ®

Initswebsite, the Collaborative Law Center
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by Harry L. Tindall JD, Houston

inCincinnati setsforthitsguidelineasfollows. “ Addi-
tionally, collaborativelawyerscan agreeto employ ex-
pertsto adviseboth sdesasto disputed factsor law.” ©

Despitetherecited quotationsabove, itisnot
clear wherethe actual ideaof usingjoint, neutral ex-
pertsfirst arose. ”

Expertsin a collaborative practice cover a
broad spectrum of disciplines. Appraisers, accountants,
and mental health professionalsare quite commonly
hired for their opinions. For alawyer, the use of joint
expertsinstead of adversaria expertsisoftenthefirst
real departurefrom and chalengetotraditiond litiga
tion. Most lawyersare quite accustomed to selecting
and hiring expertsof their own choosing. Yielding this
control iscritical intheevolution of atrue collaborative
professional. Soingrained isthis perspectivethat we
have had mattersin our officewherethelawyersand
participantsbreached thisrule by failing to remember
themandatefor joint hiring. Theruleon expertscanbe
smpleto state, but quitedifficult to apply.

How dol jointly hireaneutral expert?

Let’'stakeatypical dissolution of marriagein-
volving theappraisal of themarital residenceandthe
vauation of anindustrid redl estateinvestment heldin
alimited partnership.

First issue: How do we select the experts?
Asidefrom credentialsand experience, | suggest that
any prior relationshipwiththeparticipantsbefully dis-
closed beimmediately disclosed. Any taint to the pro-
cesswill diminish opportunitiesfor successful resolu-
tion. If an agreement cannot be readily reached on
whomto hire, it might be useful tolet onelawyer offer
two or three namesfrom which the other lawyer can
makefinal selection.

Second issue: How do weretain the experts?
Itiscritical that both spousesand the collaborativelaw-
yers(the* participants’) beinvolvedinthehiring pro-
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cess. Thisincludessigning aclear agreement regarding
scopeof employment and thetimeby whichtheexpert's
report will befinished. It must be made clear that the
expertisbeing hired by dl participantsandwill bepaid
for by both spouses. The opportunity to providethe
expert with information that might be needed to com-
plete the assignment should be afforded to each par-
ticipant. Theengagement letter should providethat the
expert will beavailableto visit, either by phone or at
thejoint meeting, to discusshis/her opinionswiththe
participants.

Thirdissue: Isthe opinion of the expert bind-
ingontheparticipants?Not redly. Participantscan agree
that the opinionwill bebinding, butif theappraisal is
totally unacceptableto aparticipant, the collaborative
process can awaysbeterminated. | suggest not mak-
ingthisanissueintheinformation-gathering sage. Dis-
gppoi ntment with the gpprai salsisnot uncommon. Ev-
eryone hopesto buy low and sdll high.

Fourth issue: How do you develop a com-
munity of collaborative experts? For decades, experts
have been hired by aparty to help advocatefor hisor
her pogition. InTexas, and | suspectindl jurisdictions,
collaborativelawyers have had to teach the experts
about their new rolein acollaborativematter. Thisnew
role exposesthe expert to taking criticism from both
sides, something he or shemay have not experienced
inthepast. Intime, | havefound that experts get ac-
customed to thisnew role. Themain attraction for the
expertisnot having to appear in court to testify. Proto-
colsof practice asadopted by the Collaborative Law
Institute of Texas provide that no expert will bere-
quired to testify unless agreed to by both partiesand
the expert.

Am | permitted to hirea second expert?

The disappointed participant may request a
second expert. What isthe proper response? Theknee-
jerk litigator response may be a polite: “No, we all
must livewiththefirst expert’sopinion.” Ontheother
hand, without asecond expert, theentire collaboration
may collapse. | suggest amiddle-ground approach.
Request the complaining participant to document the
bas sof thedissatisfaction with thefirst expert and ask
Winter 2004

thefirst expert to respond to the complaints. Experts
arehuman and errorsare occas ondly madethat should
be corrected. If satisfaction cannot be reached with
that approach, then the decision to hire asecond ex-
pert may bemadein order to avoid termination of the
process. Inthat regard, any second expert hired should
be donewith the samevigor of neutrality aswasused
withthefirst expert. If the expertshave been hired for
appraisal work and thevaluesdiffer by morethanten
percent, the experts should attempt confer toreach an
agreed-uponvalue.

Some practicegroups, whileencouragingjoint
neutral experts, appear tofreely allow hiring of addi-
tional expertsin the collaborative process. The Col-
laborative Law Center of SantaClaraprovidesthefol-
lowinginitsPrinciplesand Guiddines.

In selecting additional professional assis-
tance, the parties are encouraged to retain
joint experts and consultants. In the event
separate experts or consultants are retained,
each of them shall be directed to follow the
spirit and direction of these Principles and
Guidelines, and to collaborate with each
other, meet and confer, and, if possible, ren-
der joint statements on the matters in ques-
tion. 8

Am | allowed to hireaconsulting expert
tohelp educatemy client?

Assumethe expert appraising thereal estate
investment preparesareport filled with discussions of
“discount for lack of marketability,” “minority owner-
ship,” and thetheory of “highest and best use” of rea
estate. Thereport concludeswith alow vauefor the
investment. Thenon-investing wifedoesnot undersand
thereport. What isher independent right to hireacon-
sulting expert to help her analyzethefirst expert'sre-
port?Must she obtain agreement to hirethe consulting
expert? Thisisaquite complex issue. I ssuesof control
areadwaysheightened in acollaborative processin-
volvingmarita dissolution. To suggest that thewifemust
get her husband’ s agreement to hire an expert to ex-
plainthereport to her might bequiteoffensive. It might

Continued on page 16
Page 15
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Hiring Experts in Collaborative Practice

Continued from page 15

create a safety problem for her if shefeelsthat she
must ask “Mother, may 1?7’ to get the education that
her husband already possesses. But one of the core
principles of the collaborative processisthat all ex-
pertswill behiredjointly. Another coreprincipleiscom-
plete transparency in the process. The Collaborative
Law Institute of Texasinitsprotocolsrequiresjoint
approval of all experts. Thelnstitute’s Protocol s of
Practiceprovide:

Unless the parties agree otherwise, in a
collaborative law matter, a neutral expert or
advisor is to be engaged only by joint agree-
ment, which agreement should be in writing.
...[Any] report and related work papers of
the expert or advisor, including all documents
submitted to the expert or advisor should be
made equally available to the parties and the
lawyers, whether or not the assistance was
rendered for one or both parties. °

An exception was made in the Texas proto-
colsfor aparticipant seeking asecond legal opinion,
asit washelieved that any participant to acollabora-
tive process matter should awayshavetherighttoa
seealawyer for another opinion.

| predict the conflict between trying to protect
the collaborative processfrom contamination by the
unilateral hiring of experts, on one hand, versusthe
participant’ sright to seek outside expert assistance, on
the other hand, will be the future subject of rigorous
debatein the Internationa Academy of Collaborative
Professionalsandinlocal jurisdictions. 1

May thelawyer seek expert advicewith-
out consent of the participants?

What if thelawyer needshelpin representing
theclient? Assumethered estateinvestment hasbeen
reorganized severd times, thebus nessorganization has
been converted from alimited partnership to alimited
liability company and isnow being converted to an out
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of state businesstrust. Must thelawyer get agreement
to hire someoneto help sort through these business
organizationsand lega issues?Probably not. Thecon-
sensusaround the country appearsto support the be-
lief that thelawyer should dwayshavetheunquaified
right to seek assistanceto aidin understanding thefacts
and law applicabletothe matter. PaulineH. Teder has
expressed the opinionthat such assistanceisinthena
tureof an*educative consultation.” ** Whether the cli-
ent should be billed for thisassistanceisamatter be-
tweentheclient and thelawyer. If the cost of such con-
sultationishilledtotheclient, | believedisclosureis
requiredinthecollaboration. Somemight disagreewith
theauthor onthismatter, but any feespaid arelikely to
befromthemarital estate and both spouseswould have
aninterestinthisfact.

What about disclosing the use of ancillary ex-
perts?

Assume during the course of thejoint meet-
ings, thelawyer for thewife determinesthat thewife
would benefit from some outside professional assis-
tance. Thisass stancemay includeafashion consultant
to help thewifedressmore* businesslike,” or it may
include consultation on assertivenesstraining, coach-
ing, fitness, and tutoring on financial and computer
matters. | submit that participantshavean unqualified
right to such expert hel p without seeking permission of
the other spouse and further, that such assistance need
not be disclosed. However, adistinguished collabora-
tivelawyer in Dallasbelievestherequirement of trans-
parency inacollaborative matter mandatesdisclosure
of such experts, but not work product. 2

What happensto expertsafter settlement or ter-
mination of thecollaboration?

The collaborative processrequiresthelawyers
to withdraw if the matter cannot be settled. Experts
arenot totestify if the matter cannot settle. If the mat-
ter settles successfully, isit proper for the expert to
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mai ntai n an ongoing relationship with oneor morepar-
ticipants? In the event of settlement, it seemsreason-
ableto alow an ongoing rel ationship with oneor both
participantsaslong assameisdisclosed and agreed to
by both spouses. The participants may well have de-
veloped atrust with the expert and wish to continue
the professiond relationship.

If the continuing relationship isnot disclosed
or agreed to by the spouses, it issurely atainting fac-
tor. Further, if theneutrd financia professond knows
that heor sheisgoing to haveacontinuing relationship
with aspouse, for instance, asfinancial adviser after
thedivorce, thefinancid professona might haveacon-
flict of interestintheadvicegiveninthedivisonand
distribution of the marital estate. For example, if the
wife agreed to | et the husband take the residence and
shetook her shareof themarital estateinliquid assets,
shewould havemoremoney toinvest withthefinancia
professional, thusresulting in more money to the ad-
viser.

But what istherole of the expert if the matter
resultsinatermination of the collaboration? My per-
sond view isthat dl individuasinvolvedinafailed col-
laboration should be precluded froman ongoing rela
tionshipwith aparty. Thisshould bemadeclear inthe
engagement at timeof hiring. Any professond inacol-
|aborative matter should befocused entirely onachiev-
ing asettlement that worksfor the partiesand not be
thinking about acontinuing businessrelationship with
that person.

Conclusion

Theuseof expertsin acollaborative process
requires care and thought. It isastep that should be
taken only after opportunity for reflection on dterna-
tivesand considerations of expense and risk. Experts
wear many different colored coats. Expertsaregreat
whenthefitisright. A poorly chosen expert who loses
the confidence of the participantsis adisaster. The
collaborative process attemptsto precludethe battle
of experts, but at acost of limiting or precluding alter-
nativesto an adverse opinion from theneutral expert.

Tomy knowledge, thisarticleisafirstinex-
amining the complex role of expertsinthe collabora-
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tive process. | hopeit will spur thoughtful debate on
theseissuesdiscussed herein. Only through acontinu-
ing examination of thecomplexitiesof our collabora
tivepracticewill our doctrina groundingsgrow stron-
ger. | reservetheright to alter or change my opinions
asthisdiscussion islaunched. Please send meyour
personal experienceswith using expertsinthecollabo-
rative process, as| hopeto expand thiswriting aswe
gainexperienceand wisdom onthisissue. 12

Endnotes

©2004 Harry L. Tinddl/IACP Thisarticlemay not be
reproduced infull or in part without attributionto the
author. Permissionto reproducewill usudly begranted
to bonafide collaborative practice groups and non-
profit training seminars. All rightsreserved.

1 Rule 702, Federal Rulesof Evidence. Thisrulehas
been the source of much caselaw inrecent yearspri-
marily dealing with the bases of expert opinionsand
theissuessurrounding “junk science.” See Daubert v.
Merrell Pharmaceuticals, 509 U.S. 579 (1993). No
reported caseswere found on thejunk scienceissue
causing problemsinthe collaborativelaw process.

2PaulineH. Teder, CoLLABORATIVE LAW (ABA 2001),
p.8.

31d. at 225.

4 Tex. Fam. Cope. AnNN. 88 6.603; 153.0071
(Vernon's2001).

® Collaborative Family Law Council of Wisconsin, Inc.
at www.collabdivorce.com.

6The Collaborative Law Center of Cincinnati, Ohio at
www.collaborativel aw.com.

" Surprisingly, Stuart G Webb'sfamous| etter of Feb-
ruary 14, 1990 to afriend on the Supreme Court of
Minnesotamakesno referenceto hiring experts, joint,
neutral or otherwise. Suart G. \ebb personal |etter
to Justice A.M. Keith (Feb, 14, 1990). This well-
known | etter isoften copied and madeavailableat col-
laborativelaw programs. Similarly, the website of

Continued on page 29
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DEAR COLL

Dear Collaborator:

| am oneangry collaborator, and here swhy. |
handled a case a few months ago with a formerly
trusted colleaguefrommy practicegroup, Raph Rig-
orous. We' ve had about ten casestogether over the
past three or four years, and Ral ph has always been
one of the best in my book. No morel!

| was representing Sylvia, a stay-at-home
housewifewith two kids, and Ral ph was representing
Mickey, aninventor and entrepreneur with ahuge ego
andlotsof control issues. Ralphand | weredoing just
fine, managing the stressesand conflicts, keeping the
clientsaimed toward solutions. Someof our meetings
weremorestressful than others, but what el seisnew.

We had negotiated aninterim support arrange-
ment for Sylviaand thekids, Mickey waspaying, the
financid disclosuresweremoving aong asthey should,
andit cametimefor thebusinessvaluationto bedone.
When our forensic accountant, Mary Lou, explained
the concept of “excessearnings,” Mickey had lots of
tense questions, and theanswersclearly left him un-
happy. Anyone could see that Mickey was having
problemswith thewhole concept of having to pay to
keep his business, on top of having to pay support.
But Ral ph handled the discussion smoothly and trans-
parently and | thought that we' d get through it OK.

Mary Lou kept contacting meand Ralph over
the next month or two about how much trouble she
was having getting businessdocumentsfrom Mickey
that she needed for the businessvaluation. Ralph as-
sured me hewashandling it with Mickey and wejust
needed to give himtimeto adjust to theideathat he
had to pay Sylviafor the right to theincome stream
that was al so going to be the source of spousal and
child support for Sylvia. Sol kept counseling Sylvia
about patience, and she—superb collaborator that she
is—went along with the delays.

Then, last month, Ral ph sent out anotice of
withdrawal letting usall know that he wasno longer
goingto berepresenting Mickey. Mickey told Sylvia,
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and Sylviatold me, that the reason Ralph was quitting
wasapersonality conflict between himself and Ralph,
and that Mickey would bereplacing Raphwithanew
collaborativelawyer. Sureenough, thefollowingweek
| heard from Mickey’snew lawyer, Steven, who sent
me signed collaborative participation agreementsand
began communicatingwithmevery ssamlesdy. Steven,
too, isatrusted colleague, and so | assured Sylviathere
was no problem, we' djust continue with the collabo-
ration. After al, personditiesdo sometimesclashand
there was no reason to think that we could not con-
tinuetowork effectively.

Everything still seemed fine until last week,
when Sylviacaled meinapanic, having just been
served by aprocess server with amotion prepared
by Mickey’slitigation counsdl, Suse. Thisisamotion
for an early trial ontheissue of thevaue of thebusi-
ness, anditisset for hearinginjust afew weeks, and it
isobviousto methat many weeksof work have gone
into preparing thismotion. In other words, Mickey
wasplaying both sdesof thetable: hewaspretending
to collaborate, keeping meand Sylviaquiet at thesame
timethat hewasworking with Susieas* shadow coun-
sel” to get the advantage of surpriseandtimingona
motionthat can clearly givehim an advantagein deter-
mining thevaueof hisbusiness.

S0, Mickey obvioudy isan underhanded creep.
Why, then, you may wonder, am | so burned at Ralph?
Because, obvioudly, Susie and Mickey were prepar-
ing thismotion at the very sametimethat Ralph was
representing Mickey ashiscollaborativelawyer— the
timing permitsno other conclusion. And it seemed
equally obvious to me that Ralph bowed out as
Mickey’s lawyer because he knew about Susie the
Shadow!! Heknew that Mickey was playing both
sides, and dl hedid wasdink away and leavemeand
Sylviaassitting ducks!

Dear Collaborator, don’'t givemeany “benefit
of thedoubts’ garbage. Ralph hasconfessed. | was
sofuriouswhendl thishitthefanthat | broughtitupin
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,ABORATOR

our practice group case conference session, and
Ra phjust wrung hishandsand hung hishead and

]DLJ Pauline Tesler JD, San Francisco

Advice for the CaselLorn J

sad, inessence, “ not my fault—just following the
rules—what’sapoor lawyer todo?’ Hethinks
he had no alternative under our rulesof profes-
siond conduct. | say bull****, Weadll sgnedan
agreement about highest good faith behavior, and
Mickey wasviolating those undertakings, and to
my mind, Ra ph should haveterminated theentire
collaboration as soon as he knew that was hap-
pening, and not just saved hisown tender skin.
Hewasessentidly colluding with Mickey, alow-
ing Mickey thelast bit of extratimeto put the
finishing toucheson that motion.

..... Buned to a gﬂgﬁ

Dear &%;a/

You' veburnt your finger onaparticularly hot
issueonthefront burner intheworld of collaboration,
andal | cansay is, I’'mwithyou. But not everyoneis.

| discussthispoint frequently with experienced
collaborativelawyers, and | must tell youthat thereisa
divideonthisissuein our community aswideasthe
Missssppi.

The" Raph sympeathizers’ arguethat for alaw-
yer toterminateacollaborative case, rather than merely
withdrawing as Ralph did, upon learning of acollabo-

You, too, can be

“Dear Collaborator”
Join your colleagues
in dialogue on the
Collaborative Practice ListSeryv,

hosted by IACP board member
carlMichaelrossi
e mail contact: collablaw@yahoogroups.com
to join: go to the Website at
http://groups.yahoo.com/group/CollabLaw
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rativeclient’ sbad faith behavior would betoviolate—
or maybejust appear to violate—or maybejust come
closeto appearing to violate—our professional ethica
duty to keep client confidences sacrosanct. Sinceone
would terminateacollaborative caseonly if one'scli-
ent werealiar/cheat/thief/generdly really bad person,
so theargument goes, themere fact of terminatingis
tantamount to calling one' sown client aliar/chest/thief/
generdly redly bad person. Andlawyersought not do
that.

The“Raphflagelators’ would respond some-
thinglikethis: all four participantsinacollaborative
case sign voluntary contractua undertakingstoactin
higher good faith than would generally berequired of
them under statelaw absent the collaborative contract.
Thereisno reason why that same contract could not/
should not explicitly recitethat upon learning that any
participant inthecollaborative processhaspers stently
refused to honor those good faith undertakings, any of
the participantsin the process, including a party’'sown
attor ney, may terminatethe collaborative process, pro-
vided terminationis permitted under applicablerules
of professiond ethics/professiond conduct, thoughthe
lawyer mugt il remainglent about theunderlying facts.
These practitionershold that aclient issurely compe-
tent to enter such acontract, and that to do lessisto
colludeinaclient’smisuseof thecollaborative process
by permitting theclient to continueto dupenot only the
other party and his’her counsel, but al so the presum-
ably innocent successor collaborative lawvyer—like
Steven—who comesin after lawyerslike Raph with-
draw. TheRalphflagellatorsgenerdly taketheview
that an adequately informed client can and should be
ableto giveenforceable contractual permission for
such aterminationto take placein cases of entrenched
badfaith. They ask what publicpolicy isbeing served
by elevating to the highest priority aclient’sright to
engagein addiberate and susta ned fraudulent misuse
Continued on page 20
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Dear Collaborator:

Continued from page 19

of the collaborative process.

| consider that avery good question. Unfortu-
nately, | can't tell you theanswer. | cantell you that
lawyers al over the U.S., Canada, and the UK are
debating thisvery question, and someday very soon,
IACPwill haveacodeof ethicsthat takesastanceon
thequestion.

And| can dsotell you, reading between the
linesof your description, that Ralph doesnot feel good
about what hedid. Thisisanother way of saying that
hisown behavior visavisMickey and Sylviadoesnot
passhisown“smdl test.” Thefundamenta reasonwhy
| believe we've got to
hopeyour view prevals,
rather than Ralph’s, is
that anyoneinyour po-
gtionwouldbefuriousat
Ralph for what he did,
and would refuseto col-
|aborate with him ever
again, and no adequate
code of collaborative
ethics can validate be-
havior that so obvioudy
falsthestink test.

If it's any con-
solation, we renot aone
infacing thisdilemma.
TheU.S. Securitiesand
ExchangeCommissonis
in process of adopting
rulesthat would requirelawyerswhoseclientsarely-
ing, cheating, no good crooks—think Enron—to do
what thecommentatorsddightfully refertoasa“noisy
withdrawal.” | lovethe picturesthat phrase conjures
up andit’sonly alittle bit disappointing to learn that
they aren’t referring to aBronx cheer—but rather toa
proposed duty not only for lawyersto withdraw under
those circumstances, but al so to notify the SEC that
they did so. For what it'sworth, | think they’ re prob-
ably ontheright track. Check out “ The Confidentiadity
Fetish,” inthe December ' 04 issue of theAtlantic, to
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There is no reason why the
[collaborative participation] con-
tract could not/should not explic-
itly recite that upon lear ning that
any participant in the collabora-
tive process has persistently re-
fused to honor thosegood faith un-
dertakings, any of theparticipants
in the process, including a party’s
own attorney, may terminate the
collabor ative process.

read why aColumbiaUniversity law professor spe-
cializing in professional ethics agrees.

Ra ph reflectsthemore cautious, conservative
view of our ethical responsbilities. Many believethat
weare protecting oursalvesasacommunity frommal-
practiceand other risksby stayinginsidethat familiar
safety zone, under the awning, sheltered from bad
weather alongside Ralph. But nothing changesthat
way. And weareon thecrest of enormouschangesin
how law and lawyerswill functionin society inthe21%
century. Personadly, I’ drather lead thanfollow onthis
one. Forwhatit’'sworth,
| think practicingwhat we
preach to our clients,
stating clear principles,
holding oursdvesaswell
as our clients to those
principles, and advocat-
ing for ethical rulesthat
respect theintegrity of
the agreed process, is
wheresafety and profes-
sional ethicsmeetinthe
transparent sunshine of
good publicpalicy, andif
we need to spark adia-
logue about thisissuein
our state bar associations
in order to be sure that
our seet of the pantsethi-
cal impulses and the
bar’s codified rulesareaigned, so beit.

Just my opinion.

Oh, and try alternating butter and ice on that finger.
My mom swearsby it.

o YJOU /ﬁaf The Colltborator
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LETTER FROM THE PRESIDENT

Collaborative Practice
Resolving Disputes Respectfully

Doar Ctltborative Frtonds:

| am still feeling a warm glow from the incredibly successful IACP Forum in Boston.
There wasn'’t a detail that was overlooked by Rita Pollak, Stuart Robbins and Paula Jackson
and the many Forum committee members to make everyone’s experience an absolute de-
light. | know that I will never forget the inspiring addresses by Robert Mnookin and Julie
McFarlane or the sheer pleasure of the Gospel Brunch. And speaking of the Gospel Brunch,
did anyone get a photo of Peggy Thompson’s ecstatic and irresistible dance? | want one for
my desk. I'll caption it “The Joy of Collaboration”.

Now that we have attained the 1000th member milestone, the future for IACP looks
very bright and, at the same time, daunting. We have the challenge of providing services for
our members to improve and enhance their practices, and the pleasant problems that result
from explosive growth. For many years we have been an intimate and supportive group of
dedicated and somewhat fanatical proponents of an idea that did not yet have universal rec-
ognition. Now, many of us are convinced that the “tipping point” for collaborative practice is
well within reach, and are determined that realizing our dreams will not rob us of the camara-
derie and shared passion that has energized us since we first heard of Stu Webb’s “simple
idea”.

As | look forward to my second year as President of IACP, | am especially excited
about the progress we have made, and the innovations that are to come. Next June we will
present our first Collaborative Institute, focusing on core skills for collaborative professionals.
Our new website is already providing members with information and opportunities for reach-
ing clients as never before. Keep your eye on it, because there’s more to come. And, finally
for now, our dedicated board continues working on setting standards for the practice that will
guide all of us to better and more principled practice.

Please let us know how we can be of service to you. And share your talent and

energies with us by volunteering to serve on an IACP commijttee. Best vyshes for successful
collaborations, ma Levie [rase

President

International Academy of

Collaborative Professionals
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COMPLEX FINANCIAL ISSUES IN

COLLABORATIVE LAW CASES
ISLESS EMPHASIS ON THE LAW REALLY SUCH A GOOD IDEA?

[. Introduction.

Inour training as Collaborative Lawyersmuch
attention hasbeen givento“the paradigm shift”, asif to
identify “IT” - and embraceit - wasto betransformed
andwell ontheway to effectiveengagementinthisnew
andexcitingway toasss our dientsindedingtharrda
tiona breakupsand theresulting fallout that threatens
those dear to them. Perhapsin some wayswe might
evenasssinmaking it apostiveexperience. Todothat
weneed only acknowledgethat theclient isthe center of
the process, not thejudge, not the lawyer, not eventhe
law. If wecan do that, wein combination with such other
professiona swhose insightsand expertissmay beap-
propriateinagiven case, cantruly discover thisunique
dientandthetroubled rdlaionshipinwhichhe/shedwels,
inaholistic way. We can seek to identify theclient’s
unique strengths and weaknesses, exploretheclient’s
interests, needs, goa sand resources, and eva uatethe
relationship’suniquecharacteristicsaswell. Indoing o
we learn of the strengths and weaknesses, interests,
needs, god's, and resourcesof dl other individuasinthe
rel ationship. Having accomplished this, wehaveonly to
step back andlet thedientsresolvethelr ownissuesina
holisticway, aided by our guidance and advice, but not
influenced by the courthouseworld view that shaped
our professiona paradigmsaslitigatorsbeforewe” saw
thelight” and continuestoinfluence our persond para-
digmsinwaysmany of usfail to seeor arereluctant to
admit.

Thisparadigm shift for lavyers, somewould sy,
involvesade-emphasisonthelaw infavor of averitable
universeof other considerationswhichmay inagiven
caebemorerdevant. It sassmpleasthat. Wel, maybe.
However, | tend to question that, and havean aternate
haveatheory. Inthisbrief articlel will arguethatin“red-
time’, atleast in casesinvolving substantia and complex
property issues, emphasison*“morelaw” perhapsinop-
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by Donald R Royall JD, Dallas, TX

positionto “moreemphasisonlaw” may very well be
the essence of collaboration, and requireaparadigm
shift for thelawyer towardsmoreinvolvement withthe
law, not away fromit.

[1. TheQuestion

A carefully crafted outline of the process has been
worked out by the drafters of the Protocols Of Prac-
ticeFor Collaborative Lawyers, provisionally adopted
by theBoard of Trusteesof The Collaborative Law
Ingtitute of Texasin January, 2004. Chapter Six of those
protocolssetsout thefollowinginrelevant part:

CHAPTER 6.
FUNDAMENTALS OF THE
COLLABORATIVE LAW PROCESS

SECTION 6.01. STAGES OF
THE COLLABORATIVE PROCESS.
The collaborative process consists of five
discrete stages:
1. Determining the clients goals and in-
terests;
2. Information gathering;
3. Development of settlement options;
4. Evaluation of the options; and
5. Negotiation of the settlement.
Thecollaborativelawyer preparesthecli-
ent for each stage, helps the client com-
municate effectively with the other party
throughout the process and protects the
integrity of the process by requiring the
partiesto proceed chronologically through
the stages and resist theimpulse to elimi-
nate steps.
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Inour trainingwearetaught tominimizetheim-
portance of the*law modd” when seeking to generate
andevauateoptions, and usudly think of the*law modd”
intermsof adiscussion of thelikely range of outcomes
inthecaseat hand. Witnessthe Collaborative Law In-
stitute of Texas protocol on the subject, with accompa:

nyingcommentary:

SECTION 6.05. EVALUATION
OF THE OPTIONS. When the parties
aresatisfied that all possibleoptionshave
been devel oped, the collaborative lawyers
should assist the clients in evaluating the
options, analyzing how the options meets
theclients' goals, determining whether an
optionisrealigtically achievable, and con-
sidering whether the option would likely
be approved by the court.

COMMENT: Onlyif theparticipantsagree
that the exercise would be productive, in
ajoint session they may compare any op-
tion with the possible result if the matter
wereto be litigated. Otherwise, such in-
formation is to be shared with the client

only in private consultation.

But issuch rationing of therole of law in
the collabor ative processnecessary, or even wise?

[11. Hypotheses

AccordingtoWebster’s, ahypothesisisaten-
tative assumption madein order to draw out and test its
logica or empirica consegquences. A number of hypoth-
esesarecentra tomy theory. You bethejudge of their
vaidity.

1. Peopleinasociety tendtoview “thelaw” as
areflection of aconsensusof its' citizensthoughtson
what isappropriatebehavior. A sort of “ Peer Pronounce-
mart’

2. Peopleexpect some sort of payback, if only
gpprova or disapprova, whenthey actinamanner that
deviatesfrom that assumed norm (thelaw) inapostive
Winter 2004

or negativeway. That expectation existsinthecollabo-
rative setting aswell, althoughit may be subconscious.
In other words peopl e continueto subject themsel vesto
asalf monitoring form of peer pressureevenwhenin-
vited not to do so by the safe space created in a Col-
laborative L aw proceeding.

3. People, even our best collaborativelaw cli-
ents, tend to spend substantiad amountsof their timefunc-
tioning at something lessthantheir highest sate. Inthat
dtate, adistributive bargaining calculustendstoremain
inplace, whether or conscioudy or unconscioudy.

4. Our legd sysemgroupscitizensinto differing
legal “ societies’” based upon therandom selectionim-
posed by such factors as place of birth, current resi-
dence, topographica features, palitica intriguesetc., with
theresult that profound differencesexist inthe expecta-
tionsof individuaswithlittle, if any, rationa basisfor
judtification of thosedifferencesinany given case.

5. We, aslawyers, are uniquely aware of the
preceding fact but rarely explain that to our clients.

IV.TheTheory

In cases involving substantial and complex
property issues, it is beneficial to the collaborative
processto informthe clients of the capricious nature
of the selection process that subjects themto a par-
ticular set of legal norms, and to inform them of the
wide range of other “legal norms’ that could and
would apply but for the accidents of geography. This
could tendto diminish unconscious* scorekeeping”,
broaden therange of optionswhich till fit comfortably
withintheir perception of theexpectationsof their peers,
andforceaclient whoins stsupon eva uating proposed
optionsintermsof deviation from anticipated tria out-
cometo facethefact that suchingstenceisredly about
themoney, assuch, and not driven by adesireto con-
formto some generaly accepted notion of what isfair.

Theraw materid requiredfor thelawyer toac-
complishthisenlightening processisreedily avallableover
the I nternet, which provides numerous sourceswhere
the practitioner can obtain, insummary form, atreasure
troveof ideaswhich, whileregarded the” lega norms’

Continued on page 24
Page 23
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Cont’d from page 23

by our neighbors, are for the narrow task of making
“local court predictions’, decidedly “out of thebox “.
Toillugtratetheease of thiseffort, the mgjority of com-
parativelaw datathat followswas obtained from one
source, www.divorcesource.com, inan afternoon.

V.Application: Property

A.TexasLaw

Under Texaslaw only community property
issubject to division, so any contribution from asepa-
rate estate towardsa settlement iscertain to beviewed
asadeviation from established normswhichmight carry
imbedded within it theexpectation that such aremark-
ableaction berewardedinrediprocd fashion. Butitwould
surprisemany lawyersto know that separate persona
property, beit owned before marriage, inherited, re-
ceived by gift or otherwiseacquired, wasroutingly di-
vided betweenthe partiesin gppropriate divorces cases
inTexasuntil Cameronyv. Cameronwasdecidedin 1982
by the Texas Supreme Court inadecisonwhereinthe
chief justiceand 3 other justicesfiled concurring opin-
ionsexpressing approval of theresultinthe case, but
strongly disagreeing with the conclusion that separate
persona property wasnot subject todivisoninaTexas
divorce. Cameron v. Cameron, 641 SW2 210, (Tex.
1982.). Thenationthat only community property issub-
ject to division in a Texas divorce case was hardly
chipped in stone and handed down from thetop of El

Capitan!?

B. Other Jurisdictions

It would seem instructive to our col-
|aborative clientsto know what someof our neighbors
view asthenorminthisregard.

1. In Connecticut the court may as-
signto either spouseal or part of the property of the
other spouse, including any giftsand inheritances, based
onthefollowing factors: (1) the contribution of each
spousetotheacquisition of themarita property, includ-
ing the contribution of each spouse ashomemaker; (2)
thelength of themarriage; (3) theageand hedlth of the
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spouses,; (4) the occupation of the spouses; (5) the
amount and sources of income of the spouses; (6) the
vocetiond skillsof thespouses; (7) theemployability of
thespouses; (8) theestate, ligbilities, and needsof each
spouseand the opportunity of each for further acquisi-
tion of capita assetsandincome; (9) thecircumstances
that contributed to the estrangement of the spouses; and
(10) the causes of the dissolution of marriage. [Con-
necticut General StatutesAnnotated; Title46b, Chapter
81].

2. Inlowathecourt will divideall of
the spouse’ sproperty whether it wasacquired beforeor
after themarriage, except any giftsandinheritancesre-
ceived prior to or during themarriage. A portion of the
property may be set asdein afund for the support,
mantenance, and education of any minor children. Marital
faultisnot afactor. Thefollowing factorsareconsidered
inany divison of property: (1) the contribution of each
spousetotheacquisition of themarita property, includ-
ing the contribution of each spouseashomemaker or in
childcare; (2) thevaueof any property brought to the
marriage; (3) the contribution by one party to the edu-
cation, training, or increased earning capacity of theather;
(4) thelength of themarriage; (5) theageand physical
and emotiond health of the spouses; (6) the vocational
skillsof thespouses, (7) thetimeand expense necessary
to acquireskillsand training to become self-sufficient;
(8) thefederd incometax consequencesof thecourt’s
divison of theproperty; (9) thetime and expense nec-
essary for aspouseto acquire sufficient education to
enablethe spouseto find gppropriate employment; (10)
any premarital or marita settlement agreement; (11) the
present and potentia earning capability of each spouse,
including educationd background, training, employment
skills, work experience, and length of absencefromthe
job market; (12) whether the property awardisinstead
of or inadditiontodimony and theamount and duration
of any suchadimony award; (13) thetota economiccir-
cumstancesof the spouses, including any pension ben-
dits, (14) thedesrability of awarding thefamily hometo
thespousewith custody of any children; (15) any custo-
did provisonsfor thechildren; and (16) theamount and
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duration of any maintenance payments. [lowa Code
Annotated; Section 598.21].

3. Kansascourtsmay dividedl of the
spouse' sproperty, including: (1) any giftsandinherit-
ances, (2) any property owned beforethemarriage; (3)
any property acquiredinaspouse sownright during the
marriage; and (4) any property acquired by thespouse's
joint efforts. Property distribution may includeactud di-
vision of the property, an award of all or part of the
property to one spousewith ajust and reasonabl e pay-
ment to the other, or asdeof the property andadivison
of the proceeds. The court consdersthefollowing fac-
tors: (1) the value of each spouse’'s property; (2) the
length of themarriage; (3) the age of the spouses; (4)
whether the property award isinstead of or inaddition
to maintenance; (5) how and by whom the property was
acquired; (6) thepresent and
futureearning capacity of the
spouses; (7) family tiesand
obligations; (8) any dissipa
tion of assets by a spouse;

groundsfor thedivorceareirretrievable breakdown of
themarriagefiledin conjunctionwith aseparaion/sttle-
ment agreement. [Massachusetts Genera LawsAnno-
tated; Chapter 208, Sections 1A and 34].
5.Under Oregon law dl of thespouse's
property issubject todivison by thecourt, including any
gifts, inheritances, and property acquired prior to the
marriage. Regardless of whether the property isheld
jointly or individualy, thereisapresumption that the
spouses contributed equally to the acquisition of any
property, unlessshown otherwise. All property will be
divided, without regard to any fault of thegpouses, based
onthefollowingfactors:. (1) thecost of any sdleof as-
sets, (2) theamount of taxesand lienson the property;
(3) thecontribution of each spouseto the acquisition of
themarital property, including the contribution of each
spouseashomemaker; (4) any retirement benefits, in-
cluding socia security, civil

Thenotion that only community sevice military andrailroed
property is subject to division

retirement benefits; (5) any
lifeinsurance coverage; and

(9) thetax consequencesof [N @ Texas divorce case was (6) whether the property
property distribution; and . . awardisinstead of or inad-
(20) any other factor neces- har dly chi pp6d in stone and dition to spousal support.
sarytodoequity andjusice  handed down from thetop of E| [Oregon Revised Statutes,
between the spouses. [Kan- . : Volume2, Sections107.036
sas Statutes Annotated; Capltan- and 107.105].

Chapter 60, Article 16, Sub-
ject 161Q].

4. M assachusettsisan“equitabledis
tribution” state. Therethe court may divideall of the
pouse sproperty, including any giftsand inheritances,
based onthefollowing factors: (1) the contribution of
each spouseto theacquigition, preservation, or appre-
ciaioninvaueof the property, including the contribu-
tion of each spouseashomemeaker; (2) thelength of the
marriage; (3) theage and hedlth of the spouses; (4) the
occupation of the spouses; (5) theamount and sources
of incomeof the spouses; (6) thevocationa skillsof the
spouses, (7) theemployability of the spouses; (8) the
ligbilitiesand needs of each spouse and the opportunity
of eachfor further acquisition of capital assetsandin-
come; (9) theconduct of the partiesduring themarriage
[if thegroundsfor divorce arefault-based]; and (10)
any hedthinsurancecoverage. Faultisnot afactor if the
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V1. Application: Alimony

A. TexasLaw.

InTexas, spousa supportislimited to say the
least, but that isnot so muchindicative of any special
insghtswe Texans haveinto appropriate societa be-
havior asitisareflection of thepeculiaritiesof our legis-
lative process. Texaswasd sothelast of the50 satesto
enact aPaternity Statute. Our courtsmay award main-
tenancefor agpouseonly if: (1) thespousefromwhom
mai ntenanceisrequested hasbeen convicted of family
violencewithintwo yearsbeforethe suit for dissolution
or (2) theduration of themarriagewasten yearsor longer
and thepouse seeking maintenance: [a] lackssufficient
property to providefor hisor her reasonable minimum
needs, [b] isunableto support himself or hersdlf through

Continued on page 26
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Cont’ d from page 25

employment because of an incapacitating physical or
menta disability; [c] isthe custodian of achildwhore-
quires substantial care and supervision because of a
physica or mental disability which makesit necessary
that the spouse not be employed outsi de the home; or
[d] clearly lacksearning ability inthelabor market ad-
equateto providefor the gpouse’sminimum reasonable
needs. Theamount of monthly maintenance canbeno
morethan thelower of $2,500.00 or 20% of the paying
spouse’ smonthly grossincome. It cannot continuefor
morethanthreeyears, except during the continuance of
anincapacitating physical or mental disability. [ Texas
Codes Annotated; Family Code, Chapters 8.001 to
8.055].

B Other Jurisdic-
tions.

Thevag mgority of
other jurisdictions have a
much broader view of the
rolethat dimony playsinthe
adjustment of equitiesbe-
tween spouses, and asatool
to softenthetraumaof tran-
gtion our clientsand those
around theminevitably ex-
perience. Thelawyer need
not necessarily agreewith
the policy choicesunderly-
ing various statutory
schemesinorder to benefit fromthethinking that brought
othersto conclude asthey did, and sharethat informa:
tionwith theclient in collaboration asameansof illus-
trating that in fashioning their unique solution, they are
not necessarily going where no onehasgonebefore. A
fewillusrationsfollow.

1.InVirginia, either spouse may be awarded
maintenance, to bepaidin either alump sum, periodic
payments, or both. Thefactorsfor consideration are:
(1) theopportunity, ability and timenecessary to acquire
sufficient education and training to enablethe spouseto
find appropriate employment, and that spouse’ sfuture

the box”.
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We are of course not bound by
those solutions in our courts,
and even lessbound by them in
collaboration, but they still con-
stitute a valuable intellectual
resour cefor usto consider when
we endeavor to think in terms dudingtheskills, education,
of what is, at least for us, “ out of

earning capacity; (2) thestandard of living established
duringthemarriage; (3) theduration of themarriage; (4)
thefinancia resourcesof thegpouses, including marital
property apportioned to such spouse; (5) the contribu-
tion of each spouseto themarriage, including services
rendered in homemaking, childcare, education, and ca
reer-building of the other spouse; (6) the tax conse-
guencesto each spouse; (7) theage of the spouses; (8)
the physical and emotional conditionsof the spouses;
(9) theeducational level of each spouse at thetime of
the marriage and at the time the action for support is
commenced; (10) the property of the spouses; (11) the
circumstanceswhich contributed to thedivorce; (12)
theextent towhichtheage, condition, or circumstances
of any child of the spouses
makesit appropriatethat the
custodid spousenot seek out-
sdeemployment; (13) any in-
come from pension, profit-
sharing, or retirement plans,
(24) any contributionsby e-
ther spousetothewdl-being
of thefamily; (15) theearning
capacity of the spouses, in-

andtraining of thespousesand
their empl oyment opportuni-
ties; (16) any decisonsmade
duringthemarriageregarding
employment, career, educa-
tion, and parenting that affected aspouse’ searning po-
tentia, including thelength of timeabsent from thejob
market; and (17) any other factor the court deemsjust
and equitable. However, permanent maintenancewill not
be awarded to aspousewho wasat fault inadivorce
granted onthegroundsof adultery, unlesssuchadenia
of support would beunjust. [Codeof Virginia; Title 20,
Sections 20-95, 20-107.1 and 20-108.1].

2. By contrast, Oklahoma’sapproachisshort
and swest. Alimony may be awarded to either spouse.
Theaward may beinmoney or property, inlumpsumor
ingtalments, having regard for theva ue of the property
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at thetimeof theaward. Marita faultisnot aconsider-
ation. Thereareno other factorsfor consideration set
outinthegatute. Alimony paymentsmay berequiredto
be paidthroughtheclerk of the court. [Oklahoma Stat-
utesAnnotated; Title43, Sections121 and 136].

3.L ouisiana’sview seemsto emphasizefault.
Permanent periodicaimony may begrantedtothespouse
whoiswithout fault. Such dimony shdl not exceed one-
third of the other spouse’ sincome. Thefactorsconsid-
ered are: (1) theeffect of child custody onthespouse’'s
earning capacity; (2) thetimenecessary to acquiresuffi-
cient education and training to enablethe spousetofind
appropriate employment; (3) theincome, means, and
assetsof the spousesand theliquidity of theassets; (4)
thecomparativefinancid obligationsof the spouses; (5)
the age and health of the spouses; (6) the needs of the
parties; (7) the earning capacity of the parties; (8) the
duration of themarriage; (9) thetax consegquences of
the parties; and (10) any other relevant circumstances.
Permanent dimony may berevoked uponremarriageor
cohabitation. [LouisanaCivil CodeAnnotated; Articles
111 and 112].

4. Mississippi takesto cakefor brevity. Either
spouse may be awarded maintenanceif itisequitable
and just. Thereareno other factorsfor consideration
specifiedinthestatute. [Mississppi CodeAnnotated;
Section 93, Chapter 5-23 and Mississippi CaseLaw].

V1.Other AreasFor MorelL aw

Other possible property issues where “ more
law” may beentirdly collaborativecouldinclude:

1. Educations or professional licenses being
considered as property, or asthe basisfor reimburse-
mentclams.

2. Themany other recognized conceptsof vaue
beyond“market vdue’, and thenumerousvariationsin
thetreatment of personal goodwill.

3. Varying property characterization concepts.

VI1I.Concluson

Thediversity of legd trestment of thecommon
iIssuesarigng out of adivorceinjurisdictionswhose popu-
Winter 2004

lationsarevirtudly indigtinguishablefrom our ownissub-
dantia, andingructivenat becauseof themany andvaried
conclusionsthat have beenreached by legidaturesand
courtsin those other states, but rather because those
conclusions, likeour own, have been reached by rea-
soned and principled peopl e seeking to carefully craft
solutionsto the same questionsour clientsfacetoday.
We are of course not bound by those solutionsin our
courts, and even lessbound by them in collaboration,
but they till congtituteava uableintellectua resource
for usto cong der whenweendeavor to think intermsof
what is, at least for us, “ out of thebox”.

For you visitors and naturalized Texans, El Capitan
is the highest mountain in Texas

Donald R. Royall has practiced law in
Houston, Texas since 1961. He currently practices
with his daughter, Melody, under the firm name
The Royalls, P.C. Don participated in the drafting
and passage of the provisions of the original Texas
Family Code governing marriage, divorce, and
parent child relationships in 1973, and has lim-
ited his practice to that area of law ever since. He
is Board Certified in Family Law by The Texas
Board of Legal Specialization. He is a fellow of
The American Academy of Matrimonial Lawyers,
and certified both as a Mediator and as an Arbi-
trator. Don has been included in every edition of
Best Lawyers in America since 1983, and was in-
ducted into the Family Law Hall of Legends by the
Council of Sate Bar of Texas Family Law Section
in 2002.

Don was exposed to the genius of collabo-
rative law practice in 2000, and has devoted the
majority of his energies since that time to the es-
tablishment of this intelligent process as the “ first
option” for families in crisis who nevertheless
value and respect one another and the relation-
ships that they have helped to create. Don is a
founder and Chairman of Collaborative Family
Lawyers of Houston, a Trustee and Vice President
of The Collaborative Law Institute of Texas, and a
member of the Board of Directors of The Interna-
tional Academy of Collaborative Professionals. A
frequent author and speaker, he is Course Direc-
tor of the First Annual IACP Core Collaborative
Practice Skills Institute to be held in Dallas, Texas
on June 4th and 5th, 2005. Don can be reached
at Theroyalls@swhbell.net.
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BOOK REVIEW ]

BRINGING PEACE INTO THE ROOM
How the Personal Qualities of the
Mediator I mpact the Process of
Conflict Resolution.

Editors. Danid Bowling & David Hoffman

Even born “peacemakers” benefit from
learning strategies and processes of mediation.
Mediation asaprofessionisrelatively young—it
isaproduct of the baby-boomers’ generation,
Assuch, itisstill develop-
ing and growing in quantity
of practitioners aswell as
inquality.

Most professional
mediators have thusfar fo-
cused on developing their
skills. Thiscomesthrough
learning and practice. As
we grow and grow older,
experience also affects our
practice. Mediators and
the profession of mediation
are moving into the second
generation. David Hoffman
and Daniel Bowling help us moveinto this next
phase with their collection of articles and essays
that focus on the personal qualities of the me-
diator and how they impact the process.

David and Daniel brought these chapters
together “for the ever-growing community of me-
diatorsinthe United States and beyond who are
seeking to enhance their ability to be disputere-
solvers by moving beyond knowledge and skills
to deeper levels of engagement in their work...
The next task after knowledge and skills are ac-
quired isdevel oping a sense of identity with their
role and responsibility of being amediator.”

Page 28

M ediator smust not
shy away from
conflict but learn
to embrace it and
facilitatethechanges
that conflict begs.

Reviewed by Lynda J. Robbins JD, Boston

Danid and David and their contributorsgive
us permission to be human and to acknowl edge that
our humanity shapesour mediations. Fromthe physi-
cal affects and manners of the mediator to the per-
sonal experiences of theindividual mediator, to the
role of “mediator astrickster,” our personal quali-
ties effect usasmediators. Andthisisgood. Cli-
entswant us to be human and super-human at the
sametime. Thesearticleshelp usbalancethesede-
mandsinwaysthat ultimately assist in the conflict

resolution.

Inour skillsclasses, weare
taught that mediators must be
neutral, that we must follow
proscribed processes de-
pending on what school of
thought we ascribeto in our
practice and that we must not
allow our personal beingsto
infiltrate our role as media-
tor. Thisbook does not at-
tempt to teach mediation
skills, although wonderful
“tidbits” are scattered
throughout and each articleis
followed by several reflective practice questionsthat
are designed to stimulate the application of what we
have just read to our own practice.

Mediators have the reputation of being
against conflict. David and Danidl acknowledgethat
conflictisaprogenitor to change. Conflict, incon-
text, can be good, and mediators must not shy away
from conflict but learn to embraceit and facilitate
the changesthat conflict begs.

M ediation does not simply promote an end
to conflict. It also promoteshealing. Several es-
saysaddressthe“ culture of healing” and the cre-
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ation of a“sacred space.” These approaches may
be more comfortablefor the therapi st/mediatorsthan
attorney/mediators but the articles help put these
theoriesinto prospective and encourage usto try
new approaches.

The articles also encourage us to develop
our abilitiesto focus on the present in order to bet-
ter assist our clientsintheir focus. Weareasogiven
permission to cry, maybethe ultimate recognition of
our humanity.

SaraCobb, in her article, “ Creating Sacred
Space—Toward a Second-Generation Dispute
Resolution Practice,” summarizesthat “ Inthefirst-
generation mediation practice, welearned that there
wasaformulathat could be useful for resolving con-
flicts. Welearned to bring partiesto thetable, to
structurethe process so each side had aturn to speak,
and to help partiesinvent optionson the basis of the
elaboration of their interests.

Inthefirst-generation practice, practitioners
clung to our belief that the processaonecouldyield
outcomes that not only resol ved disputes but also
increased the humanity of thoseinvolved. Wetrusted
neutrality aswell asthe ground rules of turn taking.
We worked to witness the pain of the parties and
struggled not to tamper with the content of their sto-
ries, asthat wasthought to constitute aviolation of
our practiceasneutrals.” Shegoesontosay “...in
this second-generation practice, weare...freed from
thearbitrary constraintsimposed by the secular dis-
courseof mediation.”

By acknowledging what many experienced
mediators have learned but, perhaps, been afraid to
voice, the authors move us beyond the dogmatic to
adeeper and fuller understanding and appreciation
of how each of usbrings peace into the room.

Lynda J. Robbins is a collaborative fam-
ily lawyer and mediator who practices in
Chelmsford. She can be contacted at (978) 256-
8178, or by email at LJRobbinsesq@verizon.net.
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h‘liring Experts

Minneapolislawyerswho handle collaborativelaw
cases makes no mention of hiring experts. See Col-
laborativeLaw Ingtituteat wwuw.collaborativelaw.org.
8 The Collaborative Law Center of Santa Clara
webpage at www.nocourt.org .

° Protocolsof Practicefor Collaborative Family Law-
yers, provisionaly adopted by the Board of Trustees,
Collaborative Law Indtitute of Texas, January 28, 2004.
Section 10.01 at www.collablawtexas.org.

¥ The Texas Collaborative Law Council
(www.collablaw.us) , agroup devel oping protocol sfor
civil lawyersto usein collaborativelaw, hastaken the
approach that consulting experts may be unilaterally
engaged with prior noticeto theidentity of the expert
who must remaininthe consulting expert rolein order
to keep the his’her work product confidential.

1 Posted message from Pauline H. Tesler, Yahoo
Collablaw Listserve, September 8, 2004

12 Communication from Janet PBrumley, October 13,
2004

13 Specid thanksto Janet P Brumley and Gay G. Cox,
Dadllas, Texasand AngelaG Penceand NormaL evine
Trusch, Houston, Texas, for invaluable editorial sug-
gegtions.

Cont’d from page 17

Harry L. Tindall isa Charter Member of
the Collaborative Law I nstitute of Texasand serves
asits Secretary/Treasurer. He has been Board Cer-
tified in Family Law by the Texas Board of Legal
Specialization since 1975. He is the Chair of the
Joint Editorial Board for Uniform Family Law, a
joint project of the National Conference of Com-
missionerson Uniform Sate Laws, the Family Law
Section of the American Bar Association and
American Academy of Matrimonial Lawyers. He
is listed in the Best Lawyers of America, Texas
Super Lawyersand rated very highestin Martindale
Hubble Legal Directory. He is co-author of
Sampson and Tindall’s Texas Family Code Anno-
tated (Thomson West, 14" edition, 2004). He may
be reached at 1300 Post Oak Blvd Se 1550, Hous-
ton, TX 77056-3093. htindall @tindallfoster.com
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COLLABORATIVE GROUP DIRECTORY

AUSTRIA

Anwaltliche Vereinigung fur Mediation und
kooperatives Verhandeln (AVM) Collab. Law Branch
WWW.4Vm.CO.at
Contact: Elise S.-Brigel wolf.dieter.schopper@liwest.at

CANADA

Association of Collaborative Family Lawyers
Calgary: www.collaborativelaw.ca
Contact: Peggy Walden (403) 750-2581
Association of Collaborative Family Lawyers

Edmonton: ~www.collaborativelaw.ca
Contact: Marla S. Miller (780) 482-2888
Association of Collaborative Family Lawyers
Lethbridge: www.collaborativelaw.ca
Contact: Robert G. Harvie (403) 328-8856
Association of Collaborative Lawyers
Medicine Hat: www.collaborativelaw.ca
Contact: Marilyn Herrmann (403) 526-2806
Collaborative Lawyers of Alberta & Saskatchewan
¢jplaw@telus.net

BRITISH COLUMBIA

The Collaborative Divorce Association of Vancouver
www.CollaborativeDivorcebc.org
Contact: Sandra Polinsky (604) 876 9998
Collaborative Family Law Group (Lower Mainland)
www.nocourt.net
Contact: Marina Weremchuk (604) 266-2406
Collaborative Family Law Group (Victoria)
www.familylawgroup.com
Contact: Karen Henry (250) 386-2261
Okanagan Collaborative Family Law Group
www.collaborativefamilylaw.ca
Contact: Cathie Heinrichs (250) 868-9454

MANITOBA

The Collaborative Family Lawyers and Divorce
Professionals Association, Inc. (Winnipeg)
Contact: Rhonda Hercus (204) 956-1060

NOVA SCOTIA

Assn of Collaborative Family Law Lawyers of Nova Scotia
www.collaborativefamilylawyers.ca
Contact: Pat Casey p.casey@ns.sympatico.ca

ONTARIO

Collaborative Family Law Association of Durham Region
www.collaborativelawyersdurham.ca/index.html
Contact: Allan R. Rowsell (905) 839-2575 ext 112
The Collab. Family Law Assn of Ontatio-Toronto Grp
www.collaborativefamilylawassociation.com
Contact: Marion Korn: mkorn@queenstlaw.com
Collaborative Family Law Assn of Waterloo Region
(Cambridge-Kitchener-Waterloo)
www.collaborativelaw-waterloo.com
Contact: Donald Mclntyre (519) 576-7360
Collaborative Family Law Group (Peel, Halton Region)
www.collaborative-family-law.com
Contact: Victoria Smith (905) 455 7755
Collaborative Law Centre (London)
www.collaborativelawcentre.com
Contact: Kathleen Chapman (519) 673-1113
Collaborative Law Centre - Middlesex
Contact: Hope Evenden (519) 451-2489
Collaborative Law Network (Ottawa and E. Ontario)
www.collaborative-law.ca
Contact: Nigel Macleod (613) 226-4242
Hamilton-Burlington Collaborative Family Law Group
www.CollabFamLaw.com
Contact: Rick Shields (905) 777-0101
Niagara Collaborative Law Group
www.collablaw-niagara.com
Contact: Margaret Opatovsky (905) 835-1163
Quinte Collaborative Law Association
www.QuinteCollaborativeLaw.org
Contact: Karen Selick (613) 966-3031
Nipissing (North Bay)

Contact: Jayne Coons at jaynefcoons@on.aibn.com
Sarnia region
Contact: Janet Whitehead :janetwhitehead@on.aibn.com
Siimcoe County (Barrie) Region
Contact: Brian Galbraith (705) 727-4242
York Region Collaborative Law Group
Nancy Macivor (905) 883-1829

PRINCE EDWARD ISLAND

Collaborative Law PIE
www.collaborativelawpei.com
Contact: Jacinta Gallant (902) 894-5003

SASKATCHEWAN

Collaborative Family Lawyers of Canada (Saskatchewan)
www.collaborativelaw.ca
Collaborative Lawyers of Saskatchewan, Inc.
www.collabsask.com

Contact: Sherri A. Cybulski (306) 949-5544
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SWITZERLAND

Swiss Collaborative Law Professionals
www.collaborative-law.ch
Contact: Astrid Boos-Hersberger boosa@wenger-plattner.ch

UNITED KINGDOM

The Scottish Collaborative Family Law Group
Contact: Shona Smith shona.smith@balfour-manson.co.uk
Cambridge Collaborative Family Law Group
www/ collabfamilylaw.org.uk
Collaborative Family Law Group (England)
www.collabfamilylaw.org.uk
Contact: James Pirrie jp@flip.co.uk

ARIZONA

Arizona Association for Collaborative Family Law Inc.
www.collaborativedivorceaz.net
Contact: Gary Robbins gary@gatyrobbins.com
Collaborative Divorce Professionals of Arizona
Contact: Talia Katz, JD (602) 953-7688
The Collaborative Law Group of Southern Arizona
(Tuscon) www.divorcewisely.com
Contact: Deborah Pratte/Natalie Wright (520) 881-7500

CALIFORNIA

A Better Divorce: A Group of Collab. Law Professionals
(Southern California) www.abetterdivorce.org
Contact: Kimberly Davidson (310) 378-1893

Alliance of Collaborative Professionals (No. Cal.: East Bay)

www.collaborativedivorceeastbay.com
Contact: Eugene Seltzer (510) 841-8575
Association of Collaborative Law Attorneys
WwWw.nocourt.org
Contact: Alan Nobler (408) 323-2922
Central Valley Collaborative Law Affiliates
www.peacemaking.com/cvcl
Contact: John McDaniel (559) 226-4420
Coalition for Collaborative Divorce
(Woodland Hills) www.nocourtdivorce.com
Contact: Mary Ann Aronsohn m.aronsohn@att.net
Collaborative Alternatives
www.collaborativealternatives.com
Contact: Jean Petrick (408) 973-1001
Collaborative Council of the Redwood Empire
Contact: Catherine Conner (707) 523-0480
Collaborative Divorce Associates (No. Cal: East Bay)
www.collaborativedivorce.com

Contact: Peggy Thompson DRPTCD@aol.com
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UNITED STATES

Collaborative Divorce Network of Northern California
Contact: Steve Rutlen steve@stutlencpa.com
Collaborative Divorce Solutions (Orange County)
Contact: Leslie J. Newman (714) 282-1515
Collaborative Family Law Group of San Diego
www.collaborativefamilylawsandiego.com
Contact: Mark Hill mhill@pacwealth.com
Collaborative Family Law Services of No. California
Contact: Patricia Lynn Nelson (916) 498-1240
Collaborative Family Lawyers-Ventura County
www.collaborativefamilylawyers.com
Collaborative Law Association of Contra Costa
www.collaborativelawsource.com
Contact: Karen Heller-Berdy karen@dissolawyer.com
Collaborative Law Group of Santa Cruz
Contact: Anita Elliott anitame@comcast.net
Collaborative Lawyers of Coachella Valley
www.nocourtdisso.com
Contact: Richard Hufstader (760) 772-4288
Collaborative Lawyers of Marin
www.collaborativelawyers.com
Contact:: M. Lee Hunt (415) 457-5700
Collaborative Lawyers of Northern California
(Shasta County) www.collaborativeattorneys.com
Contact: Linda L. Seinturier (530) 243-0253
Collaborative Practice Group of Contra Costa
Contact: Leonard Weiler ldw@weiletlaw.com
Collaborative Practice San Francisco
www.collaborativelawsf.com
Contact: Sandra Blair sandrablairsf@cs.com
Collaborative Practice Silicon Valley
Contact: Michael Lowy (650) 856-6262
Collaborative Professional Network of Sacramento
Contact: Lynne Verdone lvin@lvmoney.com
Divorce Without Court
Contact: Betty Ann Spencer (707) 570-2424
East Cty Family Law Collaborative Group (San
Diego)Contact: Peggy Dolan attysolo@aol.com
Los Angeles Collaborative Family Law Association
www.lacfla.com

Contact: Donna Beck Weaver (310) 207-8228
Peninsula Collaborative Family Law Group
www.collaborative-law.com
Contact: Pamela R. Canter pamela@cantermoorhead.com
Sacramento Collaborative Practice Group
www.divorceoption.com
Contact: Hal Bartholomew (916) 455-5200
San Francisco Bay Area Collab. Practice Group
Contact: Pauline Tesler (415) 383-5600
San Mateo County Collaborative Law Group
Contact: Timothy Martin (650) 579-1100
Santa Barbara Collaborative Law Group
Contact: Rachel Wilson
rachelwilson@wilsonpettine.com
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COLORADO HAWAII

Colorado Collaborative Law Professionals Hawaii Collaborative Professionals
www.cclawp.org Contact: Raymond Zeason (808) 531-3171
Contact: Deb Johnson (303) 980-9810
Northern Colorado Collaborative Family Law ILLINOIS
http:/ /www.collablaw.com/nottherncogroup
Contact: Mary Council (970) 674-5031 Collaborative Law Institute of Illinois
Pike’s Peak Collaborative Law Association www.collablawil.org
Contact: Lisa Dailey (719) 473-0884 Contact: Susan McCabe (847) 639-5676
Rocky Mtn. Collaborative Family Law KENTUCKY
Professionalswww.rmclp.com
Contact: Cynthia Brewster (303) 831-0808 Kentucky Collaborative Family Law Network, Inc.
South Metro Collaborative Law Group www.divotrceinkentucky.com/collaborative.html
Contact: Bonnie Schriner (303) 458-5100 Contact: William I.. Hoge ITI (502) 583-2005

Northern Kentucky Collaborative Group
Contact: Ruth B. Jackson (859) 291-8055

CONNECTICUT

Collaborative Divorce Attorneys of Fairfield County _
www.collaborativedivorcect.com LOUISIANA
Contact: Walter Marcus (203) 853-1234 Collaborative Professional Group of Acadiana

The Collaborative Divorce Lawyets Association (Hartford) .
R RO A . Contact: Elizabeth Dugal (337) 237-2535

Contact: E. Calafiore (860) 296-1555 Collab. Professionals Group of Central Louisiana
Collaborative Family Lawyers of Greater New Haven Contact: Ross Foote (318) 443-6893

Contact: Barbara Stark (203) 562-6622 Collaborative Professionals Group of Louisiana

FLORIDA www.familycourts.org
Contact: Jerry Honigman (318) 442-6300

Collaborative Family Law Association (Orlando) : : A
Contact: Samuel Weiss (407) 999-9500 Collaborative Professionals Group of SE Louisiana

Collab. Divorce Lawyers Assn of Palm Beach Cty, Inc, Contact: Lisa Matthews: lcmjd@smclattorneys.com

Collaborative Divorce Team Inc. (No. Palm Beach) MARYLAND

Contact: Chatrles C. Jamieson (561) 478-0312 Collaborative Divorce Association
Collab. Family Law Group of Sarasota & Manatee Contact: Darcy Shoop (301) 838-3228
Contact: Kathi Busch Halvorsen (941) 953-2612 Collaborative Family Law Society

Collaborative Family Law Group of Tampa Bay T
www.tampabaycollaborativelaw.com Contact: James Gross (301) 907-4580

Contact: Dean Hoolihan (727) 796-1201
Collaborative Family Lawyers Institute (Miami)
www.collaborativefamlaw.com
Contact: Rosemarie S. Roth (305) 596-7303
Collaborative Family Lawyers of South Florida
www.collaborativefamilylawfl.com
bContact: Iris Bass (?54) 229-1778 1 massclc.otg
Collaborative Lawyers of Southwest Florida ’ .
o collaborativelasorfla com Contact: Lynda J. Robbins (978) 256-8178
Contact: Stephen D. Thompson (941) 936-5225 MICHIGAN
First Coast Collaborative Family Law Inc. (Jacksonville)
Contact: J. Nickolas Alexander Jr. (904) 264-0311
St. John’s County Collaborative Family Law Group
www.sjccflg.com

Maryland Collaborative Law Association, Inc.
Susan J. Land (410) 296-9680

MASSACHUSETTS

Massachusetts Collaborative LLaw Council

Collaborative Law Institute of Michigan
www.collaborativelawmichigan.com

Marguerite Stacker (904) 826-3957 Contact: Jane Fahey jane@faheyfinancial.com

GEORGIA MINNESOTA

Collaborative Law Institute of Georgia (GA) Collaborative Law Instit.ute (Minneapolis)
www.collaborativelawga.com www.collaborativelaw.org
Contact:: Robert D. Bordett, CFP, CDFA (404) 892-1995 Contact : Stu Webb (612) 566 8800

Page 32 Winter 2004



THE COLLABORATIVE REVIEW

MISSOURI

NORTH CAROLINA

Collaborative Family Law Association (St. Louis)
www.collaborativefamilylaw-mo.org
Contact: Susan Amato (314) 862-0330
Collaborative Law Institute of Missouri
www.collablawmo.com

Contact: Karen Plax (816) 942-1900
NEBRASKA

Nebraska Academy of Collaborative Professionals
Contact : Mary Likes mglikes@hotmail.com

NEVADA

Collaborative Professionals of Nevada
Contact: Lisa Wright (702) 242-2898

NEW HAMPSHIRE

Collaborative Law Alliance of New Hampshire
www.collaborativelawnh.org
Contact: Honey Hastings: (603) 672-0770

NEW JERSEY

Jersey Shore Collaborative Law Group
Contact: Linda Piff lindap@lindapiff.com

NEW MEXICO

Albuquerque Collaborative Practice Group
Contact: Judith Ferrell-Holbrook (505) 232-9440
New Mexico Collaborative Practice Group
www.nmcollaborativelaw.com
Contact: Gretchen M. Walther (505) 889-8240
New Mexico Collaborative Law Group (Las Crucas)
Robert (Tito) Meyer tito@zianet.com

NEW YORK

Association of Collaborative Family Law Attorneys
www.nycollaborativelaw.com
Contact: David R. Murch dmurch@murch-wise.com
Assn of Collaborative Lawyers of Rockland-Westchester
www.collaborativelaw-ny.org
Contact: Ronald A. Phillips (845) 353-5692
CNY Collaborative Family Law Attorneys
www.cnycollaborativelaw.com
Gay Custer geuster@choiceonemail.com
Collaborative Family Lawyers of Central New York
www.collab-law.com
Contact: Mariette Geldenhuys (607) 273-2272
Collaborative Family Lawyers of the Hudson Valley
Contact: Richard Greenblatt (845) 562-0500
Finger Lakes Collaborative Law Association
Contact: Wendy Gould (607) 776-4164
New York Collaborative Law Group
www.collaborativelawny.com
Contact: Marc Fleisher (212) 595-0595
Winter 2004

Carolina Collaborative Law Group
www.notrials.com/Carolina_law.htm
Contact: Mark Springfield (919) 755-1923
Lake Norman Collaborative Divorce Group
Contact: Debra Fulk McKenzie, CDFA (704) §92-5277
Mecklenburg County Collab. Family Law Practice Group
Contact: Judy Stock (704) 372-9870
Orange Collaborative Law Group
Contact: Dexter Richardson (919) 933-9323
Raleigh North Carolina Collaborative Group
Contact: Alisa Huffman
Rowan County Collaborative Law Group
Contact: Mary Blanton (704) 637-1100
Triad Collaborative Family Law Practice Group
(Winston-Salem, High Point, Greensboro)
www.triadcollaborative.com
Contact: Diane Hamrick (336) 883-7808
Triangle Collaborative Family Law Group

Contact: John Bowman (919) 493 6464
Wake Collaborative Family Law Group (Raleigh)
www.wakecollaborativelaw.com
Contact: Thomas Dimmock (919) 781-4442

0)51(0)

Center for Principled Family Advocacy
www.famad.com
Cincinnati Collaborative Family Lawyers
www.familycollaborativelaw.com
Contact: Harry Sudman (513) 579-1414
Collaborative Family Law Council of Central Ohio
www.winwindivorce.org
Contact: Robert Wistner mwistner@eopoffice.com
The Collaborative Law Center (Cincinatti)
weww.collaborativelaw.com
(513) 956-0795
Southwest Ohio Collaborative Law Association
Contact: Jeffrey Kirby (937) 748-1004

OKLAHOMA

Collaborative Lawyers of Oklahoma

okcollaborativelaw.org
Contact: Malcolm McCollam (918) 582-1414

OREGON

Collaborative Family Lawyers of Oregon
www.cflor.org
Contact: Kim Gordon (503) 232-9922
Northwest Collaborative Institute
Contact: Laura Parrish (541) 485-6162
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PENNSYLVANIA

UTAH

Collaborative Family Law Affiliates (Wayne)
www.collaborativefamilylaw.com
Elizabeth Bennett (610) 337 8866

Independent Collab. Attorneys of Central Penn.
Contact: Constance Brunt (717) 232-7200

King of Prussia Collaborative Group
Contact: Kate Vetrano (610) 265-4441

TEXAS

Alliance of Collab. Family Lawyers (Houston/So.E Texas)
www.houstoncollaborativefamilylaw.com
Contact: Jennifer A. Broussard (713) 840-9017
Central Texas Collaborative Family Lawyers
www.centexcollaborativelaw.org
Contact: Amie Rodnick (512) 477-2226
Collaborative Family Law Practitioners Austin)
www.cflpaustin.com
Contact: Jennifer Tull (512) 472-1919
Collaborative Family Lawyers of Denton County
Contact: Duane L. Coker attorney@coketlegal.com
Collaborative Family Lawyers of Houston
www.collaborativelawyer.org
Contact: Donald Royall (713) 462-6500
Collaborative Law Center of Rockwall
Contact: Judy Perser: easter_ attorney@hotmail.com
Collaborative Law Dallas
www.collaborativelawdallas.com
Deborah Slye Miller (214) 559-6173
Collaborative Law Group of Greater Houston
Contact: Carol Griffin (713) 461-5288
Collaborative Law Institute of Texas
www.collablawtexas.com
Contact: Larry Hance (469) 374-9600
Collaborative Lawyers of Tarrant County

www.aboutcollaborativelaw.com
Contact: Dick Price (817) 338-4633
Dallas Alliance of Collaborative Family Lawyers
www.dallascollaborativelaw.com
Contact: Jimmy L. Verner, Jr. (214) 526-5234
Gulf Coast Collaborative Law Network
www. collaborativelawnetwork.com(Houston)
Contact: Maureen Peltier (713) 461-5288
South Texas Collaborative Family Law Group
www. TexasFamilyLawinfo.com/collaborative.htm
Contact: Ben Chappell (210) 828-2058
Texas Collaborative Lawyers
www.texascollaborativelawyers.com
Contact: Marti Klein (214) 706-9046
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Collaborative Family Law of Utah

www.collaborativefamilylawofutah.com
Contact: Brian Florence (801) 476-3200

VERMONT

Collaborative Law Section of Vermont Bar Assn
Contact:: Beth Fontana (802) 860-1000

VIRGINIA

Collaborative Family Law Society

www.co-divorce.com
Contact: James Gross (301) 907-4580

WASHINGTON, DC

Collaborative Divorce Association
Contact: Mary Pence mpence@feldesmantucket.com
Collaborative Family Law Society

www.co-divorce.com
Contact: James Gross (301) 907-4580

WASHINGTON STATE

NW Collaborative Divorce
NWCollaborativeDivtoce.com
Contact: Rachel Felback (425) 453-9818

WISCONSIN

Collaborative Family Law Council of Wisconsin, Inc.

www.collabdivorce.com
Contact: Catlton Stansbury (414) 359-9100

PLEASE CHECK IN!

If your group is not listed in
the group directory, please
send us [paula@gneo.net]

the name/website of your
group, and the name
telephone number and e mail
address of your contact
person

Winter 2004




THE COLLABORATIVE REVIEW

FROM THE COLLABORATIVE CORNER

The acknowledged “ Godfather of Collabo-
rative Law” , Stu Webb is co-founder of the Collabo-
rative Law Institute in Minnesota and a frequent
writer/lecturer on Collaborative Practice. A prac-
ticing Buddhist, his avocations are jazz, backpack-
ing, reading and offering us the benefit of his wis-
dom each issue, for which we are indeed fortunate
and grateful.

Revisiting the Boston 2004 IACP

Networking Conference

[. Trainer’sMeeting - “ Difficult Conver sa-
tions. Forty of usgathered for apre-confer-
enceTrainers Meetingon Difficult Con-

ver sationsfor afascinating three-hour

“taste” of the book by that name by

Stone, Patton and Heen. Thisbook

/@/ﬂ@/ﬂ//"d/{&& an d

BL] Stu Webb, JD, Minneapolis, Minnesota

4. Collaborative Divorce Role Play. Vicki Carpd-Miller,
AnneKutilek, Mark Hill, JanisPritchard, George Richardson,
Nancy Ross, Peggy Thompson, Pauline Teder and | had fun
role-playingaCallaborative Divorce Teeaminaction. It samaz-
ing how arole-play can bring up red fedings congruent with
thefact Stuation. Wedl know roleplayingisagreet learning
tool - bath for the observer and for the participant.

5. Spirituality Workshop. | had a greet time as part of
Deborah Brakdey's pand on “ The Spiritud Dimendons of
Practice —Bringing Peace Into the Room and Beyond,” to-
gether with Larry Himric, and RitaPollak. We
were ddighted to have about forty at-
tendees andtherewasmuchrichdis-
cussion and sharing. There

seemed to be arecognition that

spiritudity isthe higher pec-

would make a great subject for a Mf/é&ﬁbf{ toow ollied/ trum or our work, avalable
' whentheparticipantsarewill-
Collaborative Book Group! ' » ' '
What thix /a/vb‘/b‘/w(f ing conscioudy or uncon-
2. Key Note Add Prof scioudy to accessit.
. Key Note ress. Profes -
sor Robert Mnookin gavethe Key sense f/‘ﬂlf( Iféﬂegﬁf //W a/

NoteAddresson*TheRoleof Col-
laborative Professionals in Manag-

ing the Tensions of Negotiations.”

Here is the head of the Harvard Nego-
tiation Research Project affirming that Col-
laborative Professionalsarein an unique position

to provide the “transparency” so vital to the settlement
process. See his book Beyond Winning.

3. JulieMcFarland. Then there was wonderful Julie
M cFarlane from the University of Windsor reporting
on the results of her three-year study of Collabora-
tive Family Law. While pulling no punches, Julielisted
and expanded on the four values of effective Col-
laborative Practice: Commitment, Transparency, Flex-
ibility & Responsiveness and Recognition of Limita-
tions. Julie'swork isinvaluableto our Collaborative
Practices—it lets us know what we' re doing right and
what we can do better. Thanks, Julie.

Winter 2004

vovs Pipe, Au Lssay on Mo (7733-
1743), epistte 1, £225

6. Thereweremany more

break-out sessions. A re-

view of the Conference

Manud tellsmewhat | missed—

but it dso dlowsmeto pick up on
the high pointsof each.

7. Miscelaneous Kudos  The food was out-
danding—bathin-houseand availableonour outings Thedat-
ingand planning committeesdeservehigh praise. Theconfer-
ences get better and better!

8. Networking. Themost important and richest part of our
gatheringisthe chanceto network with old and new friends—

and look forward to reconnecting next yesr.

(***see www.collaborativepractice.com for details about
the 2005 IACP Forum)

ON TO ATLANTA***I
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The Collaborative Review is the official publication of the International Academy of
Collaborative Professionals, edited ]DLJ Jennifer Jackson and Pauline Tesler, and copy ~edited ]313 Paula Jackson.
We solicit original manuscripts, which should be prepared on diskette saved in Microsoft Word or WordPerfect
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The Collaborative Review

JOINTACP!

What you get:

Subscription to the Collaborative Review
Reduced admission and fees for IACP seminars, trainings, forums and publications
Listing in the Member Directory on the IACP Website
...and much more!

To join, go to our NEW website at www.collaborativepractice.com




