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In Boston, Cincinnati, and other venues where Collaborative Law (“CL”) has taken root and grown
rapidly in the arena of divorce practice, attorneys who practice in other areas and who have received CL
training are scratching their heads and wondering: what about us?  Why has CL been slow to develop as a
method for resolving tort cases, contract disputes, employment terminations, and partnership break-ups?

CL got its start in Minnesota in 1990, when a group of divorce lawyers and mediators formed the Collabora-
tive Law Institute (“CLI”).  The CL process involves a commitment to collaborative, good faith negotiation and a
written commitment by the lawyers and their clients to work together to achieve a settlement and to refer the case to
other counsel if they fail.  Everyone’s incentives are aligned toward resolution.

CLI founder Stuart Webb had previously served as a divorce
mediator and found that process unsatisfactory.  The main problem with
mediation, according to Webb, was the power imbalance: husbands and
wives, negotiating the terms of their divorce without lawyers present, were
seldom an even match in terms of information or negotiating skill.  Media-
tors usually find it difficult to level this playing field without compromising
their neutrality, and they are prohibited by the principles of mediation
ethics from providing legal advice.

The CL process provides a better solution, in most cases, than
adding lawyers to the divorce mediation sessions.  A five-way meeting –
with lawyers, clients, and mediator all present – might seem like an ideal
mix.  However, in many cases, the presence of the mediator simply per-
mits the lawyers to be more adversarial and positional than they would be
in four-way meetings, because the lawyers can look to the mediator to
take responsibility for urging moderation.  Moreover, increased
adversarialness can make discussion of the personal issues that arise in
divorce more difficult.

In theory, the CL method should work every bit as well in non-
family cases as it does in divorce, where CL has become even more
popular than mediation in some locales.  Yet, as reported recently in Law-
yers Weekly USA, the business world has been slow to embrace CL
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(see Nora Tooher, “Collaborative Law Stuck in the Family Track,” Oc-
tober 27, 2003).  What has been slowing the adoption of CL in non-
family cases? One of the reasons why this question has been so hard to
answer is that it may be the wrong question.

Instead of asking why CL has been so slow to catch on in the
world of business, a better question might be why it has caught on so
quickly in the world of family law.  The short answer to that question is
that CL originated as a solution to a unique set of problems that often
exist in divorce cases and often do not exist in business, tort, or employ-
ment cases.  (For purposes of this article, I am referring to all such cases
as “non-family cases.”)  The discussion below describes the nearly ideal
‘fit’ between CL and divorce cases, and the reasons why that fit is not
always as ideal in non-family cases.  The article concludes with a discus-
sion of the potential for adapting CL techniques in non-family cases.

Divorce Cases Provide Fertile Soil for the Growth of CL
The following are some of the factors that cause CL to be par-

ticularly useful in resolving divorce cases.
1.  Common interests.  Divorce cases often involve children,

whose emotional and financial welfare can be safeguarded by reducing
the antagonism and transaction costs associated with the break-up of
the marriage.  Children are seldom represented by separate counsel in
divorce proceedings, and therefore parents share an interest in protect-
ing them from a detrimental outcome.  The often harsh allegations in
divorce pleadings, as in other court pleadings, are public documents –
available for children to read one day.  Even when there are no children,
the parties in a divorce share a common interest in reducing transaction
costs, because there is a finite ‘marital pot’ of assets from which both
parties’ attorneys’ fees will be paid.  CL reduces costs by motivating the
parties to stay at the bargaining table, reduces antagonism by fostering
collaboration and keeping the controversy out of the public arena of the
courtroom, and, where there are children involved, helps to keep the
children from getting caught in the cross-fire.  In non-family cases, the
parties’ interests may diverge – e.g., an injured tort or discrimination
plaintiff may prefer the public arena to ‘send a message’ and may prefer
an adversarial process to make his or her point.  And, of course, the
parties in a non-family case are seldom paying their lawyers out of a
common fund.

2.  Limited resources.  Divorce means supporting two house-
holds on the income that previously supported one.  As a result, even
when divorce negotiations proceed smoothly, the economic impact of
divorce can be enormous, and there is often little, if any, money available
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What has been slowing the
adoption of CL in non-family
cases? One of the reasons why
this question has been so hard
to answer is that it may be the
wrong question.

for hiring lawyers.  Indeed, divorcing couples are rou-
tinely forced into debt to hire professionals to help them
through their divorce.  CL solves this problem by elimi-
nating the most costly aspects of traditional divorce prac-
tice – courtroom appearances for hearings and trial.  Di-
vorce lawyers also see the value in this approach be-
cause it reduces the chance that they will be left with
unpaid fees as a result of the economic carnage caused
by a full-blown trial.  In non-family cases, resources are
often less limited.  Indeed, in some businesses, the cost
of legal services – and even paying judgments – is a bud-
geted item each year, and therefore if the business is within
budget for the year, the costs of litigation may not be a
strongly motivating factor for using CL.  And for business
and tort lawyers, high-stakes litigation can be one of the
most profitable areas of law
practice.

3.  Predictable Re-
sults.  In divorce cases, where
jury trials are available only in
a few jurisdictions, judges of-
ten tell the parties in a pretrial
conference what the likely out-
come of the case will be if it is
tried.  Even without a pretrial
conference, there are well-es-
tablished guidelines (e.g., child
support guidelines) and customary practices (e.g., with
regard to property division and alimony) that create a
zone of likely outcomes.  As a result, negotiations in fam-
ily law cases generally take place within a fairly well-
defined ‘ballpark.’  In non-family cases, however, there
are often clear winners and losers, and the results are
often all-or-nothing.  The possibility, in some cases, of a
huge jury verdict, multiple damages, or the recovery of
attorneys’ fees adds to the incentive to litigate.  Accord-
ingly, the parties and counsel in non-family cases are of-
ten willing to invest more resources in a potential litigation
victory because the stakes can be much higher.

4.  Tightly Knit Bar.  The family law bar is a spe-
cialty area in which practitioners tend to know each other
very well.  In some cases a lawyer will represent the
husband, and in others the wife – antidiscrimination laws
discourage lawyers from representing solely husbands or
wives in their divorce practice.  As a result, divorce law-

yers realize that extreme positions can come back to
haunt them in their next case and, as a result, some de-
gree of moderation is a feature of many if not most di-
vorce negotiations – the exception, perhaps, being the
high-profile, high-stakes divorce cases in which the most
litigious counsel participate.  Even in contentious divorce
cases, however, the lawyers often get along fairly well
(a source of irritation, sometimes, to the clients) and
usually are members of bar groups in which they fre-
quently see each other and share opportunities for pre-
senting workshops and seminars.  In non-family cases,
however, the ranks of litigators are much larger and there
is typically less collegiality (except perhaps among the
most experienced practitioners, who belong to elite
groups such as the American College of Trial Lawyers).

Collegiality fosters col-
laboration, and therefore it
is not surprising that col-
laborative law has been
easier to grow among fam-
ily law practitioners.

5.  Tax Effects.   The
attorneys’ fees paid by di-
vorcing couples are paid
out of after-tax dollars.  The
Internal Revenue Code
provides only modest de-

ductions for such fees, and even then only when they
are related to the production of income and exceed 2%
of the taxpayer’s adjusted gross income.  Accordingly,
divorcing couples have an added incentive to limit their
expenditures on attorneys’ fees.  For businesses, how-
ever, attorneys’ fees are generally deductible from in-
come, and therefore there is a not-insignificant tax ben-
efit that comes along with the expense, and for personal
injury plaintiffs settlements and judgments, including the
portion paid to attorneys, are not taxed.

6.  Need for Ongoing Relationship.  In many, if
not most, divorces the parties need to have at least some
type of ongoing relationship.  When the parties have
had children together, there will be occasions – ranging
from consultation on co-parenting issues to arrange-
ments for family gatherings – that require collaboration
in order to be successful.  Even when the parties do not
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have children, they often have property that needs to be
marketed or transferred and there is an ongoing need
for the parties to ensure that they are taking consistent
positions on their tax returns.  Collaboration provides a
greater opportunity for success in the ongoing relation-
ship.  In non-family cases, however, there is often no
ongoing relationship (such as in tort cases) or a very
limited ongoing relationship (such as in employment ter-
mination or breach of contract cases).

7.  Few Repeat Players.  In divorce cases, the
parties often feel that there are major issues of principle,
but those principles are primarily personal rather that
political in nature.  In other words, it is seldom the case
that a divorcing party will in-
vest more in attorneys’ fees
in a case than the likely ben-
efit to the party simply be-
cause other husbands or
wives might benefit from the
precedent set by the case.  In
non-family cases, however,
there are many repeat play-
ers (e.g., employers, manu-
factures, and insurers) who
have a vested interest not
only in establishing prece-
dent but also in sending the
message to lawyers and the world generally that they do
not compromise easily and are willing to go the distance.
This has the effect of discouraging frivolous litigation
against them, and therefore is considered by many busi-
nesses to be a wise investment of resources.

8.  Changing Lawyers.  It is not uncommon in
divorce cases for the parties to change counsel – some-
times more that once – during the pendency of a case.
Family law clients often get frustrated with their lawyers,
in part because of frustrations with the process itself and
with the intractability of their spouse on negotiated is-
sues.  Accordingly, in divorce cases, the idea of having
to hire a new lawyer to litigate a matter that has resisted
settlement is perhaps less daunting than doing so in a
non-family case.  Moreover, from the standpoint of the
divorce attorney, the departure of a client is usually not a

cause of grave concern because the attorney’s practice
is ‘diversified’ – i.e., not critically dependent on any one
client or group of repeat clients.  In non-family cases, it
is more unusual for parties to switch counsel, though
certainly not entirely uncommon.  In addition, businesses
often establish long-term relationships with their attor-
neys – relationships which they are not willing to relin-
quish simply because the other side has been stubborn.
From that standpoint of the lawyer, a business client is
much more likely to be a source of repeat business than
a divorce client.  Indeed, the business lawyer’s motiva-
tion to retain the loyalty and billings from business clients
provides one of the most powerful disincentives for busi-

ness lawyers to use collabo-
rative law.

9.  Fee Arrangements.
In divorce cases, contingent
fees are generally prohibited
by ethical rules.  Accordingly,
the divorcing parties typically
pay a retainer and then
monthly charges for their law-
yers’ services.  This fee-for-
service model makes litigated
divorces expensive.  In tort
cases and some employment
and business cases, however,

it is not uncommon for plaintiffs to be represented by
counsel on a contingent fee basis.  Accordingly, in those
cases, the plaintiff is not concerned about the amount of
time spent on the case by his or her attorney because it
has no direct impact on the amount the plaintiff receives
and affects the plaintiff economically only to the extent
that s/he may be responsible for certain out-of-pocket
costs (such as deposition transcripts, filing fees, and pro-
cess server fees).

10.  Privacy and Intangible Costs.  Anyone who
has witnessed divorce litigation can attest to the fact that
it can be an emotionally wrenching experience.  The
parties often feel some combination of rejection, betrayal,
vulnerability, worthlessness, anger, depression, guilt, or
resentment.  Add to this mix a pair of gladiators (trial
attorneys), trained to search out and exploit – in a court-

The [non-family law] clients
typically do not ask for CL, and,
even after I describe CL, they
are often skeptical. They may
like the idea of avoiding court if
at all possible, but they gener-
ally do not see the advantage of
the disqualification provision.

CL in the World of Business Continued from page 3
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room and in publicly filed pleadings – every legally rel-
evant shortcoming of the other party.  Husbands and
wives fear this type of exposure because, having lived
together for a number of years, they know ‘too much’
about each other.  And hearing highly personal accusa-
tions hurled at them by complete strangers in a public
courtroom often destroys whatever modicum of good
feeling the divorcing couple might have been able to sal-
vage from the wreckage of their marriage.  In non-family
cases, the controversy may have emotional elements
(particularly in employment or partnership disputes), but
the parties are more likely to be able to distance them-
selves from the fray because conflict is, after all, one of
the ‘costs of doing business.’  And in most tort cases,
the parties are complete strangers, with no prior rela-
tionship, who simply met by accident and will never see
each other again after their dispute is resolved.

11.  Complex Negotiations vs. Single-Issue
Cases.  Divorce presents a dizzying array of decisions:
custody, visitation, asset division and debt allocation, ali-
mony, child support, college expenses for the children,
life insurance, health insurance, taxes, estate planning,
and more.  Divorce cases can be a trial lawyer’s night-
mare because proposed findings and conclusions must
be presented on each of these issues and many others.
Multi-issue cases are good candidates for collaborative
negotiation because they present opportunities for trade-
offs that are not present in the single-issue cases that are
more typical in non-family disputes.  In those cases, the
entire dispute may boil down to a single question: Is the
patent valid or not?  Did the employer engage in dis-
crimination or not?  Was the roof defective or not?  To
be sure there may be complex sub-issues that underlie
the ultimate issue, but for purposes of settlement, a single-
issue case requires compromise and, for the litigants,
compromise may be anathema.

Resistance to CL in Non-family Cases
The points outlined above describe incentives

(and disincentives) that influence the decision of parties
to use (or not use) CL.  I have found that, because of
these incentives, many of my clients and potential clients
in divorce cases are immediately receptive to the idea of
using CL, as opposed to mediation or conventional rep-
resentation.  In fact, the appeal of CL is so powerful in

family law cases that the concept nearly sells itself: I have
had clients call asking for CL simply because they saw a
description of it on our web site.

My experience has been quite different, how-
ever, with non-family cases.  The clients typically do not
ask for CL, and, even after I describe CL, they are of-
ten skeptical.  They may like the idea of avoiding court if
at all possible, but they generally do not see the advan-
tage of the disqualification provision.  They fear that they
will be outflanked by a wily adversary who is not as
attached to, or confident in, their attorney, and thus be
forced to go searching once more for an attorney after
spending time and money educating the first one.  Trust
is usually absent in such cases, and often (as in tort cases)
there is no prior relationship on which trust could be
built.  By contrast, in divorce cases, trust may have taken
a beating, but the parties generally know each other quite
well, and therefore they may rely on the other party’s
predictability, in lieu of trust, as a foundation for deciding
whether to take the risk of a stalemate that will require
both of them to hire new lawyers.

Many observers have noticed that CL is a law-
yer-led movement, which has now expanded to em-
brace professionals from other disciplines.  In other
words, the growth and development of CL has been
driven largely by the energy of committed professionals
more than by the insistence of clients.  In the growing
community of non-family lawyers who would like to see
CL grow as quickly there as it has in the field of family
law, there is palpable frustration – fueled in part by (a)
the disparity between the substantial efforts that have
been made in Cincinnati, Boston and elsewhere to grow
the use of CL in non-family cases and the relatively lim-
ited results to date, and (b) the comparatively easier way
in which CL has grown in divorce cases.

In addition, non-family lawyers have been frus-
trated because the case for using CL in non-family dis-
putes seems every bit as compelling as the case for using
it in divorce.  For example, many of the factors outlined
above apply in non-family cases:

1.  Common interests.  Such interests can be found, even
if it is only in the reduction of the transaction costs asso-
ciated with resolving the dispute.

Continued on page 6
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2.  Limited resources.  Even if the parties have deep
pockets, a business’s legal budget may be quite limited.
3.  Tightly knit bar.  In small towns and cities, business
lawyers and litigators may be an even more tightly knit
group than the divorce bar in big cities, and in specialty
bars (such as patent, trusts and estates, and construc-
tion), the ‘regulars’ know each other well even in big
cities.
4.  Need for ongoing relationship.  In many non-family
disputes, the parties will continue, even after settlement,
to be tied to contractual relationships.  And in some cases,
the performance of the settlement will occur over time.
5.  Repeat players.  Setting
precedents can be a two-
edged sword.  In some non-
family cases, the possibility of
setting a precedent in a case
with unappealing facts may
cause a trial to appear more
risky than a collaboratively
negotiated resolution.
6.  Changing lawyers.  A small
group of law firms and busi-
ness clients is beginning to
recognize the advantages as-
sociated with using lawyers
who specialize in settlement.
Known as “settlement counsel,” they may practice in the
same firm as litigation counsel, but the effect is similar to
disqualification in a CL process – management of the
client’s case shifts to new lawyers if there is an impasse.
7.  Fee arrangements.  Although contingent fees and other
novel billing arrangements – such as blended rates and
fixed-fee engagements – may mitigate the costs of hiring
an attorney in some non-family cases (especially for plain-
tiffs), much if not most work in non-family cases (espe-
cially for defendants) appears to be done on an hourly
basis.  Accordingly, opportunities for savings abound if
litigation can be prevented.
8.  Privacy and intangible costs.  Litigation can be just as
intrusive for businesses as it is for married couples.  In-
deed, when a company is required to produce volumi-
nous business records and defend numerous depositions,

the imposition may be even greater, and most businesses
face a greater risk of adverse publicity because their
cases are more likely to be of interest to the press.
9.  Complex vs. single-issue negotiations.  While there
may be only one or two issues in a non-family case, the
solution may be quite complex and present opportuni-
ties for trade-offs and joint gains in settlement negotia-
tions.

Given the similarity of incentives in both divorce
and non-family cases, it remains somewhat surprising
that non-family disputes have provided less fertile soil
for the growth of collaborative law.  It is not as if litiga-

tion is viewed with particular
favor in the business commu-
nity: as David Porter once
quipped, “litigation is the ba-
sic legal right which guaran-
tees every corporation its
decade in court.”

I believe the answer to
this mystery can be found not
only in the economic incen-
tives described above but
also in the culture and soci-
ology of litigation practice.
Within the bar, there contin-
ues to be a reverence for trial

as the lawyer’s ultimate test.  Trial practice presents enor-
mous intellectual and emotional challenges.  Negotia-
tions can also be enormously complex, but they are not
conducted on a public stage.  As a result, trial work is
still considered one of the highest forms of work done
by ‘real lawyers,’ as opposed to those ‘touchy feely’
lawyers who study alternative forms of dispute resolu-
tion, look for ‘win-win’ solutions, and find solace in “Get-
ting to ‘Yes.’”  This may be a gross caricature of today’s
legal culture, but even caricatures contain an element of
truth.

To be sure, the inherited culture of the bar is
changing, but the emphasis on trial, as opposed to nego-
tiation, in television shows and movies about law prac-
tice continues to distort the image – in the minds of cli-
ents, and perhaps some lawyers as well – of what ‘real

Given the similarity of incentives
in both divorce and non-family
cases, it remains somewhat sur-
prising that non-family disputes
have provided less fertile soil for
the growth of collaborative law.
It is not as if litigation is viewed
with particular favor in the busi-
ness community...

CL in the World of Business Continued from page 5



   THE COLLABORATIVE REVIEW

Winter 2004 Page 7

lawyers’ do.
Inside law firms, a similar culture prevails.  Sta-

tus and influence flow from revenue production, and liti-
gation is often a primary engine for producing revenue.
CL may be viewed as a threat to the firm’s livelihood,
and the idea of referring a long-term client to another
firm so that the other firm can handle the most lucrative
aspect of resolving the conflict (i.e., litigation) is virtually
unthinkable.  Will the client return after the trial?  What
are the long-term prospects for a firm that refers out its
most lucrative opportunities?  I say this with disappoint-
ment, borne of personal experience in trying – unsuc-
cessfully – to persuade my colleagues in a 145-lawyer
Boston firm of the value of CL.

Adding CL to the Non-Family Lawyer’s Toolbox
Sophisticated non-family lawyers have, in re-

cent years, added mediation, arbitration, and case evalu-
ation to their standard toolbox.  Indeed, the tremendous
success of mediation in resolving non-family cases stands
as one of the primary obstacles, in my view, to greater
acceptance of CL.  Unlike divorce cases, where media-
tion is generally done without lawyers and therefore can
create a dangerously un-level playing field, non-family
cases are typically mediated with lawyers present.  Com-
mercial mediators report settlement rates in the 70-90%
range and higher.  For non-family litigators, there is a
tendency to think ‘if it ain’t broke, don’t fix it.’  For
them, CL may appear to be a solution looking for a prob-
lem.

However, mediation and CL often work suc-
cessfully hand in hand.  In some divorce cases, the par-
ties may go first to mediation and then realize that they
need to hire counsel to advise them during that process.
The CL roster provides a uniquely suitable list of law-
yers who support negotiated resolutions.  In non-family
cases, the parties may turn first to counsel, who can point
to mediation, arbitration, and case evaluation as impasse-
breaking techniques that make the use of CL less risky
for the client if the CL negotiations falter.

CL attorneys have also been experimenting with
variants of collaborative law.  As noted by Prof. John
Lande, in “Possibilities for Collaborative Law: Ethics and
Practice of Lawyer Disqualification and Process Con-
trol in a New Model of Lawyering” (64 Ohio State Law

Journal 1315 (2003)), the negotiation strategies, tech-
niques, and norms used in CL may have enormous value
even if the parties do not sign a formal CL agreement
containing a provision for disqualification of CL counsel
in the event that litigation is necessary.  Some CL attor-
neys have referred to this form of practice as ‘CL-lite,’
but this term is misleading, because the essence of CL is
the disqualification of counsel from any form of litigation.

The use of settlement counsel, described above,
solves the disqualification problem if the settlement at-
torney is in the same firm as the litigating attorney.  (For
an excellent description of the settlement counsel pro-
cess, see William Coyne, “The Case for Settlement
Counsel,” 14 Ohio State Journal on Dispute Resolu-
tion 367 (1999), and James McGuire, “Why Litigators
Should Use Settlement Counsel,” 18 Alternatives 1, 3
(June 2000).)  In addition, attorney Mark Perlmutter
has described a model of litigation in which attorneys
agree in advance to ‘fight fair’ – i.e., to seek a court
decision on the merits without taking advantage of any
inadvertent procedural mistakes and without obstruct-
ing the exchange of necessary information.  (See “Co-
operative Versus Competitive Strategies: Rewriting the
Unwritten Rules of Procedure,” by Mark Perlmutter,
available at http://www.bostonlawcollaborative.com/
documents/perlmutter_article.doc).  There are also law-
yers who have decided to handle cases solely on a col-
laborative, non-court basis (see Les Wallerstein’s article
on “Unilateral Collaborative Law,” Collaborative Law
Journal (Boston, MA), Fall 2003).  Such a role is, in
some ways, analogous to that of a business’s in-house
counsel who refers litigation matters to outside firms.

To be sure, neither ‘CL-lite,’ ‘cooperative’ liti-
gation, ‘unilateral CL,’ nor settlement counsel should be
confused with CL, but they may be good alternatives to
CL in a setting where either the client or the attorney’s
firm is not willing to use CL.

It also seems highly likely that CL will become
more widely used in the business community over time,
just as mediation grew from early acceptance in divorce
cases to greater acceptance in the world of business.
As more and more non-family lawyers receive CL train-
ing, a critical mass of attorneys will develop, and they
will in turn lead clients to CL as an option to consider in

Continued on page 8
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appropriate cases.  Such a development could be par-
ticularly effective if a critical mass were achieved in those
specialty areas of the bar where practitioners know each
other well.  With more training, non-family lawyers will
begin to see that certain of their cases – perhaps the
ones that are most like divorces, such as employment
terminations and business break-ups – are excellent can-
didates for CL.

It is probably unrealistic to expect the use of CL
to grow in large firms.  The economic incentives at work
in a large firm do not reward the ‘unbundling’ of legal
services (i.e., dividing legal services into sub-compo-
nents, such as research, advice, negotiation, and court-
room representation).  On the contrary, the purpose of a
large firm is usually to serve a full array of clients’ needs.
In small firms, however, where the majority of lawyers in
the United States and Canada practice, CL may turn
out to be an appealing option – especially where the firm
does not handle litigation or tends to refer large-scale
litigation to bigger firms.  In those cases, it may even
prove useful to identify outside litigation counsel at the
outset, so that everyone knows who will be handling the
case if the CL process ends in stalemate.

In my view, one of the promising areas of prac-
tice for CL-trained non-family attorneys is transactional
work.  CL is, by definition, practiced in the arena of
conflict –  i.e., cases that could be headed for the court-
room but for the commitment of attorneys in the CL
process agreement not to go there.  Many CL-trained
attorneys, however, also handle contract negotiations
and other transactions and have acquired a reputation
for collaboration.  Four years ago Professors Ronald
Gilson and Robert Mnookin predicted that lawyers
could differentiate themselves from their competitors –
and possibly even charge more for their services – if
they became known for their commitment to collabo-
ration.  (See  Ronald J. Gilson and Robert H. Mnookin,
“Disputing Through Agents: Cooperation and Conflict
Between Lawyers in Litigation,” 94 Columbia Law
Review 509 (1994).)  Gilson and Mnookin suggested
that by “choosing lawyers with reputations for coop-
eration, clients might be able to commit to cooperative

litigation strategies in circumstances where the clients
themselves would not otherwise trust each other.”  (See
ht tp : / /grace .whar ton.upenn.edu/r isk/wp/
8.2.96.abs.html.)

To be sure, collaborative strategies in transac-
tion work are not the same as CL.  However, growing
the ranks of CL-trained attorneys in the world of deal-
making will serve to create the fertile soil necessary for
the fuller use of the CL process in those non-family cases
where litigation would otherwise be the default mode of
dispute resolution.

Conclusion
Many have described CL as an idea whose time

has come.  That description is accurate.  In the world of
business, however, that time is coming more slowly than
many would have predicted.  CL originally developed as a
uniquely well-suited alternative to mediation in the area of
divorce.  In non-family cases, mediation generally works
well, and attorneys can use it without risk of disqualification
if the mediation reaches an impasse.  Accordingly, CL is
currently a less prominent feature of the business law land-
scape than it has become in the world of divorce.  CL has
nevertheless added a valuable tool for non-family lawyers –
a tool that may prove to be particularly useful in smaller,
non-litigation-oriented firms or in cases where, as in divorce,
the end of a relationship needs to be managed with care.  In
addition, lawyers have already adapted from the CL model
variations of practice that may fit their clients’ needs more
precisely than CL itself.  While the term “collaborative law”
should be reserved for the original model, the spirit that led
Stu Webb to create CL in the first place lives on in the
lawyers who are creating new tools to place side by side
with CL in the non-family lawyer’s toolbox.

CL in the World of Business Continued from page 7
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In nearly every first-level collaborative law train-
ing, I hear fears about a perceived conflict between ef-
fective collaborative legal practice on the one hand,  and
the need to provide legal counsel to clients on the other.
You may encounter similar  fears  when handling a col-
laborative case with a lawyer you don’t know well, or
one who has little experience with collaboration, or who
is a seasoned and capable litigator not yet ready to in-
corporate fully the new identity of a collaborative prac-
titioner.    “But, what about the LAW?”  “What
about my duty of zealous representation?” “How
can I allow my client to do that when the court
would NEVER go that far?”

These practitioners worry that to be a fully-com-
mitted collaborative lawyer is necessarily to abrogate
important legal duties to advise and counsel our clients
competently about their legal rights, or to do a poor job
of satisfying those duties.  The law, and our professional
responsibilities with respect to it, are seen as fundamen-
tally opposed to client-centered  collaborative conflict
resolution.

We can’t dismiss these concerns.  These law-
yers are worrying about something important:  clients
must be counseled to understand the relevant law in their
jurisdiction as  we help them design their own custom-
ized, client-centered resolution of their issues. As law-
yers, we continue to operate under non-waivable ethical
and standard-of-care professional mandates.    Advising
a client to execute a  settlement agreement reached with-
out at least some understanding of legal rights and en-
titlements and the range of likely outcomes when others
in the community take similar issues to a courtroom  is
surely a failure to provide adequate legal counsel.    At
the same time, it is perilously easy for lawyers, particu-
larly those less than fully committed to collaborative prac-
tice, to let satisfaction of this professional duty to be-
come the tail that wags the collaborative dog.  When the
law is given more authority than it warrants in collabora-
tive practice, client-centered interest-based negotiations
tend to disappear, replaced by litigation-matrix jockey-
ing for advantage in a negotiating process that may  nomi-
nally be collaborative, but  is functionally  lawyer-driven.

As our  experience and skill in collaborative
practice grow, most of us develop deeper understand-
ing of the potential this collaborative practice model of-
fers for profound conflict resolution.  But that evolution-
ary growth toward working in the dimension of  deep
conflict resolution  is not likely  to occur  unless practitio-
ners devise effective ways of working together in which
meeting our legal duties with respect to advising clients
about the law, legal rights, and entitlements deepens and
supports  our collaborative conflict resolution work,
rather than undermining it.   This requires each of us to
re-examine long-held beliefs about what the law means
in a family law practice: how the law evolves, what its
function is, how it ought to interface with consensual cli-
ent-centered conflict resolution processes, and what the
lawyer’s role and responsibilities ought to be when rep-
resenting clients who have made a fully-informed choice
to resolve their issues through a collaborative legal pro-
cess.  Without this kind of  reflection, lawyers who oth-
erwise pride themselves on the power and primacy of
their analytic skills may be permitting unexamined and
not particularly cogent beliefs about the law to under-
mine their ability to do their best work as collaborative
practitioners.

It’s the old Hegelian dialectic in action:  thesis,
antithesis, synthesis.  An initial  perception of opposition
leads some lawyers to overemphasize legal rights and
private advice to clients.  An equally powerful
countervailing perception of opposition on the part of
other lawyers leads them to fear law as the enemy of
client-centered interest-based conflict resolution, and thus
to minimize or deny the place of law and advice of coun-
sel in the tapestry of ethical, professionally competent
collaborative lawyering.

If those are thesis and antithesis, what might synthe-
sis look like?  Let’s start by imagining some elements
we’d want  to include in  an intellectually sound, ethically
sufficient, pragmatically workable mode of satisfying the
lawyer’s duty to provide counsel to clients about the law
in collaborative cases.1   A suitable method for satisfying

LAW & COLLABORATION:  A   MODEST PROPOSAL
by  Pauline Tesler JD, San Francisco

Continued on page 10
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our professional responsibilities as lawyers to advise and
counsel clients about the law:

• Should encourage each lawyer  to present pos-
sibly differing views about the meaning, appli-
cability, and effect of current law in the jurisdic-
tion as applied by local courts to situations simi-
lar to that of the collaborative clients.

• Should encourage each lawyer to make possi-
bly differing predictions about the likely range
of outcomes in court when  clients with similar
situations litigate similar issue(s) in local courts.

• Should encourage each lawyer to advise and
counsel his/her client fully about risks, benefits,
and probabilities as-
sociated with litigat-
ing rather than
collaboratively re-
solving issues.

• Should encourage
development of a
transparent shared
pool of information
and viewpoints about
applicable law and
BATNA/WATNA2 ,
rather than separate
undisclosed pools of
information and
opinions about applicable law held privately by
each party.

• Should encourage client-centered collaborative
dispute resolution based on a full shared infor-
mation pool (including information about appli-
cable law)  rather than lawyer-centric negotia-
tions premised on privately-held views about ap-
plicable law and probable range of outcomes in
court.

• Should not preclude lawyer and client from pri-
vate conversations and advice about the law,
but should encourage transparent conversations
at the table because of the more functional im-
pact on client centered conflict resolution.

• Should not foster polarization; should discour-

age positional bargaining and foster interest-
based discussion of the issues.

In my own casework with my favorite collaborative
colleagues, we have been evolving a technique for satis-
fying the duty to provide legal advice and counsel that
meets these criteria.  We are finding that —far from un-
dermining successful collaboration—when done well, this
technique seems to  strengthen the commitment of our
clients to negotiate collaboratively in a respectful, inter-
est-based bargaining process.  And, as collaborative law-
yers, we can rest easy about our role as responsible
legal advocates.  When we use this technique, law ceases
to be a bugaboo, the stepchild unwelcome at the col-

laborative table.  The essence
of  the technique is to extend
transparency beyond factual
disclosures to embrace the
realm of legal information and
advice.

Here is how it might
work in a typical case, the
(fictional) divorce of Harry
and Sally, who are repre-
sented respectively by
Pauline and John:

At the first four-way
meeting, which is a proce-
dural “container-setting” and

orientation event, John and Pauline explained to Harry
and Sally the role of law in a collaborative case.  They
explained that understanding the applicable law is im-
portant information for both parties to have, but that in
collaboration, law is just that: one kind of information, a
default setting  that Harry and Sally could revert to in the
event they  were unable to come up with better, more
customized solutions of their own during the negotia-
tions.  This portion of the orientation addressed how the
Family Code is designed largely to yield consistent, pre-
dictable outcomes (“one size fits all”) in litigated pro-
ceedings, and to constrain judges from abuse of per-
sonal discretion and extremes of outcome in deciding
family law matters.  The collaborative lawyers  used the
“paper-folding” demonstration3  and other techniques to

As collaborative lawyers, we
can rest easy about our role
as responsible legal advo-
cates. When we use this [sug-
gested] technique, law ceases
to be a bugaboo, the stepchild
unwelcome at the collabora-
tive table.

Law & Collaboration Continued from page 9
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contrast the much broader pool of information available
in  collaborative decision-making as compared to third-
party decision-making processes.

The agenda agreed upon for the fourth  four-
way meeting in this case is a preliminary discussion of
spousal support from an interest-based perspective.   At
the end of the previous four-way, when this agenda item
was set, John and Pauline alerted the clients that one
element of this discussion would be for the collaborative
lawyers to provide information collegially to both clients
about the law regarding spousal support.    John and
Pauline then had a pre-four-way conference to plan how
the conversation about support would be structured and
guided by them at the fourth four-way.  Part of their
planning addressed how to ensure that the clients would
each leave the fourth four-way
meeting with a realistic, and
non-polarizing understanding
of the law that might apply to
their situation and the likely
range of outcomes if a judge
were deciding spousal support
in a similar case.

The facts of Harry
and Sally’s case, the broad
parameters of applicable sup-
port law,  the broad discre-
tion conferred on judges re-
garding support decisions,
and the inconsistent decisions
emerging from the local family law department,  all led
John and Pauline to see they had  divergent  views of the
range of probable outcome in court  if a similarly-situ-
ated couple were to litigate the question of  spousal sup-
port.  John and Pauline proceeded to explore   their
perspectives about what a litigated outcome might be,
and why.  They did so collegially, dispassionately, and
not at particularly great length.  While they questioned
and probed, they did not attempt to persuade or dis-
suade one another of anything.  Pauline essentially asked
John, “What do you think is the absolute best outcome
one in Sally’s position might achieve in our local court,
and why?  What is the absolute worst outcome you could
envision for her, and why?” and John asked the same of
Pauline with respect to Harry.   If Pauline happened to

think that an even worse result for Sally, or better result
for Harry, than John had outlined would be likely in the
local court, she would have said so, and vice versa with
respect to Pauline’s envisioned range of outcomes for
Harry.   What they thereby accomplished in a collabora-
tive manner in their pre-meeting conversation was to es-
tablish the size of the football field within which a judge
would decide the amount and duration of spousal sup-
port in a case like Harry’s and Sally’s.  Since John and
Pauline have done this same process several times be-
fore in other cases, they were at ease with it,  and since
they have a trusting collegial relationship built up over
several years of positive experience in the same practice
group, neither Pauline nor John postured or misrepre-
sented their actual views.  If either of them had been

less collegial or transpar-
ent or candid in that con-
versation, the impact
would merely have been
to alter the size of the foot-
ball field they drew to-
gether,  by enlarging the
boundaries of the  pro-
jected range of probable
outcomes.

The  fourth four-way
begins with the lawyers help-
ing the clients express their
goals and objectives for
resolution of spousal support

from an interest-based perspective.  Then, John and
Pauline together describe the “football field” of legal con-
cepts and range of outcomes that they had explored
during their collaborative pre-meeting.  In this instance,
it is John who offers a picture of what he and Pauline
together had projected as the range of likely  best and
worst outcomes in court for one similarly situated to
Harry, while Pauline sketches the picture of best and
worst range of outcomes for one similarly situated to
Sally, though they might easily have switched roles.  In
this instance, they felt that articulating the range of out-
comes for the other client rather than their own would
encourage fair-mindedness in presentation and reduce
the risks of polarization..  They each present this infor-

In collaboration, law is just
...one kind of information, a de-
fault setting  that Harry and
Sally could revert to in the
event they  were unable to
come up with better, more cus-
tomized solutions of their own
during the negotiations

Continued on page 12
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mation dispassionately and descriptively, and because
they have prepared well, each lawyer  is able to confirm
to both clients that the description presented accurately
reflects the legal frame within both lawyers agree that  a
judge would probably exercise discretion in a court set-
ting.

Pauline and John very candidly emphasize that
they do not see eye to eye about the likeliest outcome in
court.  They use the fact of their divergent opinions  as a
tool: “One thing we want to emphasize is that the two of
you have selected very experienced family law special-
ists as your collaborative lawyers.  Each of us has liti-
gated issues like yours many times in this county court-
house, and we pride ourselves at being very good at
this, and at giving good ad-
vice to our clients about the
likely range of outcomes so
that our litigation clients can
make intelligent decisions
about when to litigate and
when and how to settle.  We
both agree that the family law
judge would have enormous
discretion about the amount
and duration of support in a
case like yours, and even
more interesting, even two lawyers as skilled as we are
cannot agree about  what the best and worst likely out-
comes would probably be if a case like yours went to
trial.  That should give you an idea of how unpredictable
it is to submit a matter like this for a judge to decide.  We
hope this reality encourages you to feel comfortable that
a solution you both work out together, than you both
can live with, based on your respective needs and pri-
orities, is almost certain to be a more fitting result than
what a judge might decide.”

If, on the other hand, John and Pauline did hap-
pen to agree about the likely range of probable out-
comes in court, that too would be transparently pre-
sented to the clients.   That situation merely results in a
football field with smaller boundaries.   In either event,
what follows the presentation of the legal “football field”
is an invitation to the clients to be more creative and

individualized than the judge is allowed to be, and to
focus on interests rather than predictions about the out-
come in court.

What about issues as to which there is little or
no discretion for a judge to deviate from a readily-pre-
dictable result?  For instance, how could collaborative
lawyers educate their clients about state child support
guidelines and the likely result of applying the guideline
to the facts of their case, without creating a foregone
conclusion that guideline will always  trump self-deter-
mination?

Certainly, clients need to know before negotiat-
ing their child support agreements that judges are bound
to follow mandated formulas such as child support

guidelines.  Where appropri-
ate, clients also need to un-
derstand the variables within
the guideline formula that liti-
gation counsel might  empha-
size to try to achieve sub-
stantially higher or lower re-
sults for their clients in court.
To present that information
in a way that does not ac-
cord automatic superiority to
the guideline child support

result, and that keeps focus on  what is lost in terms of
customized problem-solving opportunities when a single
issue is taken off the collaborative table and treated as a
mandated given, is the challenge that collaborative law-
yers need to meet.   In such a situation,  collaborative
lawyers often add to basic information about  the law
some further education about  how and why the law
came to be what it is.  In  the process,  they de-mystify
and de-construct some of the unexamined assumptions
about rights and justice that clients may  unthinkingly
bring to the table.

In the case of child support guidelines, for in-
stance, clients who otherwise might  think of the guide-
line support number as an  objectively correct dollar
amount that should be paid in order for a just result to be
reached,  often  find it liberating to understand that each
state uses different guidelines for support devised via a

Law & Collaboration Continued from page 11

As this technique becomes sec-
ond nature, the lawyers too
seem to relax, and the question
of when and how to provide
legal advice ceases to seem so
worrisome.
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political process, that those different guidelines  can pro-
duce dramatically different support outcomes, and that
the various guideline formulas used across the U.S. do
not necessarily come close to approximating the per-
centage of family income that this particular couple has
been accustomed to allocating to care of their own chil-
dren during their marriage.  When clients understand that
the guidelines produce “one size fits all”  certainty, not
abstract justice,  and when they are encouraged to begin
their own support discussion  not with a guideline num-
ber, but rather with their respective budgets and co-
parenting plans, they can  build from the ground up a
shared understanding of what money there is, how far it
can be stretched in each household, and what changes
might need to be made to permit a reasonable standard
of living for the children in both homes.  From that kind
of discussion,  divorcing couples with a will to reach
agreement can usually devise a child support arrange-
ment that they can both comfortably live with over time,
even in the face of relatives or friends who are apt to tell
them about dramatically different litigated outcomes they
have heard about: the huge child support order the judge
awarded to Mary, or the much smaller check that Ed
has to write each month.

When lawyers are driven by their unexamined
beliefs and  impulses about what constitutes good law-
yering  to deliver essential legal counsel in service of
strategizing  privately with clients toward the goal of
gaining ever-bigger pieces of the pie, the challenge of
providing effective  legal counsel and advocacy in a col-
laborative context appears to involve irreconcilable con-
flicts.  However, we find  that once collaborative col-
leagues get the hang of making joint presentations about
the law, they like the technique and get good enough at
doing it together that the subject of whether it is OK or
not to give privileged advice to clients privately about
their legal rights and entitlements tends to fade away.  Of
course, one can do that.

But a collaborative lawyer does not need to do
that, and if we monitor our work carefully, most of us
eventually see an obvious truth:     the more that we
provide essential legal counsel in a way that fosters po-
sitional bargaining and undermines consensual conflict
resolution, the less effective we are  at doing what the
clients hired us to do:  helping them find their own ac-
ceptable solutions that meet the reasonable needs of both

spouses.  When a collegial, shared, transparent, full  pre-
sentation of legal considerations and views is  made at
the four-way table, our  professional responsibility has
been satisfied, the clients know what they need to know,
the law has been placed in an appropriate context, and
the clients get on with the real job then have signed on
for: consensual client centered conflict resolution.

As this technique becomes second nature, the
lawyers too seem to relax, and the question of when and
how to provide legal advice ceases to seem so worri-
some.  Done this way, legal counsel does support col-
laborative conflict resolution, because it is presented in
the context of larger truths about where the law comes
from ,what it means, and how it is implemented in the
court system—the very truths about the law that led most
of us to choose collaborative practice in the first place.

Pauline H. Tesler practices family law in Mill
Valley and San Francisco, California, where she has been a
state-certified specialist in family law since 1984.  A gradu-
ate of Harvard University and the University of Wisconsin
Law School and fellow of the American Academy of Matri-
monial Lawyers, she has been a pioneer in speaking, writing
and training about Collaborative Practice in the United
States, Canada and Europe.  She is a founder of the Interna-
tional Academy of Collaborative Professionals and co-edi-
tor of this publication.  Ms. Tesler speaks frequently about
Collaborative Practice and trains and mentors lawyers in
how to achieve the “paradigm shift” involved in effective
collaborative legal practice.  Her book Collaborative Law,
Achieving Effective Resolution in Divorce without Litiga-
tion has been published by the American Bar Association.

  1   This article is an opinion piece that does not attempt to analyze

any codes of professional responsibility, ethical codes, or other

statutes, regulations, or case law parsing the nature of a lawyer’s

duty to provide legal counsel to clients.  Readers are encouraged

to pursue the ideas in this article with their practice group col-

leagues and to investigate relevant legal authorities in their own

jurisdictions with respect to the ideas presented here.
2 Respectively, “best alternative to a negotiated agreement,”

and “worst alternative to a negotiated agreement,” concepts

first popularized in Fisher and Ury, Getting to Yes (1981).
3  A demonstration by Pauline Tesler of this useful tool can be

seen on  Tony Seton’s videotape, “Divorce-Collaborative Style,”

available at http://tonyseton.com/collaborate/oldstuff/

DCSorderold.htm
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This article explores the complexities of hir-
ing experts in a collaborative practice and offers
suggestions for resolving some of the issues. This
particle is not intended to apply to a
multidisciplinary matter wherein an expert serves
as an allied professional and directly participates
in the joint meetings.

Introduction

The use of experts to resolve disputes has long
been a part of both judicial and nonjudicial dispute reso-
lution. Rule 702, Federal Rules of Evidence [substan-
tially followed in most jurisdictions] provides:

If scientific, technical or other specialized
knowledge will assist the trier of fact to un-
derstand the evidence or to determine a fact
in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or
education may testify in the form of opin-
ion or otherwise. 1

In a collaborative practice, it is elemental that
experts used in the process will be jointly employed to
assist the participants. Pauline H. Tesler in her seminal
work, Collaborative Law, writes: “The hallmarks of
the [collaborative] process are… [j]oint retention of
neutral experts.”2  She goes on to explain: “Both par-
ties use joint accountants, mental health experts, ap-
praisers, and other consultants, instead of adversarial
experts.” 3

Titles 1 and 5 of the Texas Family Code pro-
vide that a “collaborative law agreement must include
provisions for…hiring experts, as jointly agreed, to be
used in the procedure.”4

The Collaborative Family Law Council of Wis-
consin webpage reads: “No unilateral appraisals. All
appraisals will be joint.” 5

In its website, the Collaborative Law Center

in Cincinnati sets forth its guideline as follows: “Addi-
tionally, collaborative lawyers can agree to employ ex-
perts to advise both sides as to disputed facts or law.” 6

Despite the recited quotations above, it is not
clear where the actual idea of using joint, neutral ex-
perts first arose. 7

Experts in a collaborative practice cover a
broad spectrum of disciplines. Appraisers, accountants,
and mental health professionals are quite commonly
hired for their opinions. For a lawyer, the use of joint
experts instead of adversarial experts is often the first
real departure from  and challenge to traditional litiga-
tion. Most lawyers are quite accustomed to selecting
and hiring experts of their own choosing. Yielding this
control is critical in the evolution of a true collaborative
professional. So ingrained is this perspective that we
have had matters in our office where the lawyers and
participants breached this rule by failing to remember
the mandate for joint hiring. The rule on experts can be
simple to state, but quite difficult to apply.

How do I jointly hire a neutral expert?

Let’s take a typical dissolution of marriage in-
volving the appraisal of the marital residence and the
valuation of an industrial real estate investment held in
a limited partnership.

First issue: How do we select the experts?
Aside from credentials and experience, I suggest that
any prior relationship with the participants be fully dis-
closed be immediately disclosed. Any taint to the pro-
cess will diminish opportunities for successful resolu-
tion. If an agreement cannot be readily reached on
whom to hire, it might be useful to let one lawyer offer
two or three names from which the other lawyer can
make final selection.

Second issue: How do we retain the experts?
It is critical that both spouses and the collaborative law-
yers (the “participants”) be involved in the hiring pro-

HIRING EXPERTS IN A COLLABORATIVE PRACTICE
by  Harry L. Tindall JD,  Houston
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cess. This includes signing a clear agreement regarding
scope of employment and the time by which the expert’s
report will be finished. It must be made clear that the
expert is being hired by all participants and will be paid
for by both spouses. The opportunity to provide the
expert with information that might be needed to com-
plete the assignment should be afforded to each par-
ticipant. The engagement letter should provide that the
expert will be available to visit, either by phone or at
the joint meeting, to discuss his/her opinions with the
participants.

Third issue: Is the opinion of the expert bind-
ing on the participants? Not really. Participants can agree
that the opinion will be binding, but if the appraisal is
totally unacceptable to a participant, the collaborative
process can always be terminated. I suggest not mak-
ing this an issue in the information-gathering stage. Dis-
appointment with the appraisals is not uncommon. Ev-
eryone hopes to buy low and sell high.

Fourth issue: How do you develop a com-
munity of collaborative experts? For decades, experts
have been hired by a party to help advocate for his or
her position. In Texas, and I suspect in all jurisdictions,
collaborative lawyers have had to teach the experts
about their new role in a collaborative matter. This new
role exposes the expert to taking criticism from both
sides, something he or she may have not experienced
in the past. In time, I have found that experts get ac-
customed to this new role. The main attraction for the
expert is not having to appear in court to testify. Proto-
cols of practice as adopted by the Collaborative Law
Institute of Texas provide that no expert will be re-
quired to testify unless agreed to by both parties and
the expert.

Am I permitted to hire a second expert?

The disappointed participant may request a
second expert. What is the proper response? The knee-
jerk litigator response may be a polite: “No, we all
must live with the first expert’s opinion.” On the other
hand, without a second expert, the entire collaboration
may collapse. I suggest a middle-ground approach.
Request the complaining participant to document the
basis of the dissatisfaction with the first expert and ask

the first expert to respond to the complaints. Experts
are human and errors are occasionally made that should
be corrected. If satisfaction cannot be reached with
that approach, then the decision to hire a second ex-
pert may be made in order to avoid termination of the
process.  In that regard, any second expert hired should
be done with the same vigor of neutrality as was used
with the first expert. If the experts have been hired for
appraisal work and the values differ by more than ten
percent, the experts should attempt confer to reach an
agreed-upon value.

Some practice groups, while encouraging joint
neutral experts, appear to freely allow hiring of addi-
tional experts in the collaborative process. The Col-
laborative Law Center of Santa Clara provides the fol-
lowing in its Principles and Guidelines:

In selecting additional professional assis-
tance, the parties are encouraged to retain
joint experts and consultants.  In the event
separate experts or consultants are retained,
each of them shall be directed to follow the
spirit and direction of these Principles and
Guidelines, and to collaborate with each
other, meet and confer, and, if possible, ren-
der joint statements on the matters in ques-
tion. 8

Am I allowed to hire a consulting expert
to help educate my client?

Assume the expert appraising the real estate
investment prepares a report filled with discussions of
“discount for lack of marketability,” “minority owner-
ship,” and the theory of “highest and best use” of real
estate. The report concludes with a low value for the
investment. The non-investing wife does not understand
the report. What is her independent right to hire a con-
sulting expert to help her analyze the first expert’s re-
port? Must she obtain agreement to hire the consulting
expert? This is a quite complex issue. Issues of control
are always heightened in a collaborative process in-
volving marital dissolution. To suggest that the wife must
get her husband’s agreement to hire an expert to ex-
plain the report to her might be quite offensive. It might

Continued on page 16
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create a safety problem for her if she feels that she
must ask “Mother, may I?” to get the education that
her husband already possesses. But one of the core
principles of the collaborative process is that all ex-
perts will be hired jointly. Another core principle is com-
plete transparency in the process. The Collaborative
Law Institute of Texas in its protocols requires joint
approval of all experts.  The Institute’s Protocols of
Practice provide:

Unless the parties agree otherwise, in a
collaborative law matter, a neutral expert or
advisor is to be engaged only by joint agree-
ment, which agreement should be in writing.
…[Any] report and related work papers of
the expert or advisor, including all documents
submitted to the expert or advisor should be
made equally available to the parties and the
lawyers, whether or not the assistance was
rendered for one or both parties. 9

An exception was made in the Texas proto-
cols for a participant seeking a second legal opinion,
as it was believed that any participant to a collabora-
tive process matter should always have the right to a
see a lawyer for another opinion.

I predict the conflict between trying to protect
the collaborative process from  contamination by the
unilateral hiring of experts, on one hand, versus the
participant’s right to seek outside expert assistance, on
the other hand, will be the future subject of rigorous
debate in the International Academy of Collaborative
Professionals and in local jurisdictions. 10

May the lawyer seek expert advice with-
out consent of the participants?

What if the lawyer needs help in representing
the client? Assume the real estate investment has been
reorganized several times, the business organization has
been converted from a limited partnership to a limited
liability company and is now being converted to an out

of state business trust. Must the lawyer get agreement
to hire someone to help sort through these business
organizations and legal issues? Probably not. The con-
sensus around the country appears to support the be-
lief that the lawyer should always have the unqualified
right to seek assistance to aid in understanding the facts
and law applicable to the matter. Pauline H. Tesler has
expressed the opinion that such assistance is in the na-
ture of an “educative consultation.” 11  Whether the cli-
ent should be billed for this assistance is a matter be-
tween the client and the lawyer. If the cost of such con-
sultation is billed to the client, I believe disclosure is
required in the collaboration. Some might disagree with
the author on this matter, but any fees paid are likely to
be from the marital estate and both spouses would have
an interest in this fact.

What about disclosing the use of ancillary ex-
perts?

Assume during the course of the joint meet-
ings, the lawyer for the wife determines that the wife
would benefit from some outside professional assis-
tance. This assistance may include a fashion consultant
to help the wife dress more “businesslike,” or it may
include consultation on assertiveness training, coach-
ing, fitness, and tutoring on financial and computer
matters. I submit that participants have an unqualified
right to such expert help without seeking permission of
the other spouse and further, that such assistance need
not be disclosed. However, a distinguished collabora-
tive lawyer in Dallas believes the requirement of trans-
parency in a collaborative matter mandates disclosure
of such experts, but not work product. 12

What happens to experts after settlement or ter-
mination of the collaboration?

The collaborative process requires the lawyers
to withdraw if the matter cannot be settled. Experts
are not to testify if the matter cannot settle. If the mat-
ter settles successfully, is it proper for the expert to

Hiring Experts in Collaborative Practice Continued from page 15
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maintain an ongoing relationship with one or more par-
ticipants? In the event of settlement, it seems reason-
able to allow an ongoing relationship with one or both
participants as long as same is disclosed and agreed to
by both spouses. The participants may well have de-
veloped a trust with the expert and wish to continue
the professional relationship.

If the continuing relationship is not disclosed
or agreed to by the spouses, it is surely a tainting fac-
tor. Further, if the neutral financial professional knows
that he or she is going to have a continuing relationship
with a spouse, for instance, as financial adviser after
the divorce, the financial professional might have a con-
flict of interest in the advice given in the division and
distribution of the marital estate. For example, if the
wife agreed to let the husband take the residence and
she took her share of the marital estate in liquid assets,
she would have more money to invest with the financial
professional, thus resulting in more money to the ad-
viser.

But what is the role of the expert if the matter
results in a termination of the collaboration? My per-
sonal view is that all individuals involved in a failed col-
laboration should be precluded from an ongoing rela-
tionship with a party. This should be made clear in the
engagement at time of hiring. Any professional in a col-
laborative matter should be focused entirely on achiev-
ing a settlement that works for the parties and not be
thinking about a continuing business relationship with
that person.

Conclusion

The use of experts in a collaborative process
requires care and thought. It is a step that should be
taken only after opportunity for reflection on alterna-
tives and considerations of expense and risk. Experts
wear many different colored coats. Experts are great
when the fit is right. A poorly chosen expert who loses
the confidence of the participants is a disaster. The
collaborative process attempts to preclude the battle
of experts, but at a cost of limiting or precluding alter-
natives to an adverse opinion from the neutral expert.

To my knowledge, this article is a first in ex-
amining the complex role of experts in the collabora-

tive process. I hope it will spur thoughtful debate on
these issues discussed herein. Only through a continu-
ing examination of the complexities of our collabora-
tive practice will our doctrinal groundings grow stron-
ger. I reserve the right to alter or change my opinions
as this discussion is launched. Please send me your
personal experiences with using experts in the collabo-
rative process, as I hope to expand this writing as we
gain experience and wisdom on this issue. 13

Endnotes

© 2004  Harry L. Tindall/IACP. This article may not be
reproduced in full or in part without attribution to the
author. Permission to reproduce will usually be granted
to bona fide collaborative practice groups and non-
profit training seminars. All rights reserved.
1 Rule 702, Federal Rules of Evidence. This rule has
been the source of much case law in recent years pri-
marily dealing with the bases of expert opinions and
the issues surrounding “junk science.” See Daubert v.
Merrell Pharmaceuticals, 509 U.S. 579 (1993). No
reported cases were found on the junk science issue
causing problems in the collaborative law process.

2 Pauline H. Tesler, COLLABORATIVE LAW (ABA 2001),
p.8.

3 Id. at 225.

4 TEX. FAM. CODE. ANN. §§ 6.603; 153.0071
(Vernon’s 2001).

5 Collaborative Family Law Council of Wisconsin, Inc.
at  www.collabdivorce.com.

6 The Collaborative Law Center of Cincinnati, Ohio at
www.collaborativelaw.com .

7 Surprisingly, Stuart G. Webb’s famous letter of Feb-
ruary 14, 1990 to a friend on the Supreme Court of
Minnesota makes no reference to hiring experts, joint,
neutral or otherwise. Stuart G. Webb personal letter
to Justice A.M. Keith (Feb, 14, 1990). This well-
known letter is often copied and made available at col-
laborative law programs.  Similarly, the website of

Continued on page 29
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Dear Collaborator:
D E A R   C O L L

I am one angry collaborator, and here’s why.  I
handled a case a few months ago with a formerly
trusted  colleague from my practice group, Ralph Rig-
orous.  We’ve had about ten cases together over the
past three or four years, and Ralph has always been
one of the best in my book.  No more!

I was representing Sylvia, a stay-at-home
housewife with two kids, and Ralph was representing
Mickey, an inventor and entrepreneur with a huge ego
and lots of control issues.  Ralph and I were doing just
fine, managing the stresses and conflicts, keeping the
clients aimed toward solutions.  Some of our meetings
were more stressful than others, but what else is new.

We had negotiated an interim support arrange-
ment for Sylvia and the kids, Mickey was paying, the
financial disclosures were moving along as they should,
and it came time for the business valuation to be done.
When our forensic accountant, Mary Lou, explained
the concept of “excess earnings,” Mickey had lots of
tense questions, and the answers clearly left him un-
happy.  Anyone could see that Mickey was having
problems with the whole concept of having to pay to
keep his business, on top of having to pay support.
But Ralph handled the discussion smoothly and trans-
parently and I thought that we’d get through it OK.

Mary Lou kept contacting me and Ralph over
the next month or two about how much trouble she
was having getting business documents from Mickey
that she needed for the business valuation. Ralph as-
sured me he was handling it with Mickey and we just
needed to give him time to adjust to the idea that he
had to pay Sylvia for the  right to the income stream
that was also going to be the source of spousal and
child support for Sylvia.  So I kept counseling Sylvia
about patience, and she —superb collaborator that she
is—went along with the delays.

Then, last month, Ralph sent out a notice of
withdrawal letting us all know that he was no longer
going to be representing Mickey.  Mickey told Sylvia,

and Sylvia told me, that the reason Ralph was quitting
was a personality conflict between himself and Ralph,
and that Mickey would be replacing Ralph with a new
collaborative lawyer.  Sure enough, the following week
I heard from Mickey’s new lawyer, Steven, who sent
me signed collaborative participation agreements and
began communicating with me very seamlessly.  Steven,
too, is a trusted colleague, and so I assured Sylvia there
was no problem, we’d just continue with the collabo-
ration.  After all, personalities do sometimes clash and
there was no reason to think that we could not con-
tinue to work effectively.

Everything still seemed fine until last week,
when Sylvia called me in a panic, having just been
served by a process server  with a motion prepared
by Mickey’s litigation counsel, Susie.  This is a motion
for an early trial on the issue of the value of the busi-
ness, and it is set for hearing in just a few weeks, and it
is obvious to me that many weeks of work have  gone
into preparing this motion.  In other words, Mickey
was playing both sides of the table:  he was pretending
to collaborate, keeping me and Sylvia quiet at the same
time that he was working with Susie as “shadow coun-
sel” to get the advantage of surprise and timing on a
motion that can clearly give him an advantage in deter-
mining the value of his business.

So, Mickey obviously is an underhanded creep.
Why, then, you may wonder, am I so burned at Ralph?
Because, obviously, Susie and Mickey were prepar-
ing this motion at the very same time that Ralph was
representing Mickey as his collaborative lawyer—- the
timing permits no other conclusion.  And it seemed
equally obvious to me that Ralph bowed out as
Mickey’s lawyer because he knew about Susie the
Shadow!!    He knew that Mickey was playing both
sides, and all he did was slink away and leave me and
Sylvia as sitting ducks!

Dear Collaborator, don’t give me any “benefit
of the doubts” garbage.  Ralph has confessed.  I was
so furious when all this hit the fan that I brought it up in
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You, too, can be
 “Dear Collaborator”

  Join your colleagues
in dialogue on the

Collaborative Practice ListServ,
hosted by  IACP board member

carlMichaelrossi
e mail contact: collablaw@yahoogroups.com

to join: go to the  Website at

 http://groups.yahoo.com/group/CollabLaw
Continued on page 20

Advice for the CaseLorn
by Pauline Tesler JD, San Francisco

Dear Crispy

.....Burned to a Crisp

our practice group case conference session, and
Ralph just wrung his hands and hung his head and
said, in essence, “not my fault—just following the
rules—what’s a poor lawyer to do?”  He thinks
he had no alternative under our rules of profes-
sional conduct.  I say bull****.  We all signed an
agreement about highest good faith behavior, and
Mickey was violating those undertakings, and to
my mind, Ralph should have terminated the entire
collaboration as soon as he knew that was hap-
pening, and not just saved his own tender skin.
He was essentially colluding with Mickey, allow-
ing Mickey the last bit of extra time to put the
finishing touches on that motion.

You’ve burnt your finger on a particularly hot
issue on the front burner in the world of collaboration,
and all I can say is, I’m with you.  But not everyone is.

I discuss this point frequently with experienced
collaborative lawyers, and I must tell you that there is a
divide on this issue in our community as wide as the
Mississippi.

The “Ralph sympathizers” argue that for a law-
yer to terminate a collaborative case, rather than merely
withdrawing as Ralph did, upon learning of a collabo-

rative client’s bad faith behavior would be to violate—
or  maybe just appear to violate—or maybe just come
close to appearing to violate—our professional ethical
duty to keep client confidences sacrosanct.  Since one
would terminate a collaborative case only if one’s cli-
ent were a liar/cheat/thief/generally really bad person,
so the argument goes, the mere  fact of terminating is
tantamount to calling one’s own client a liar/cheat/thief/
generally really bad person.  And lawyers ought not do
that.

The “Ralph flagellators” would respond some-
thing like this:  all four participants in a collaborative
case sign voluntary contractual undertakings to act in
higher good faith than would generally be required of
them under state law absent the collaborative contract.
There is no reason why that same contract could not/
should not explicitly recite that upon learning that any
participant in the collaborative process has persistently
refused to honor those good faith undertakings, any of
the participants in the process, including a party’s own
attorney, may terminate the collaborative process, pro-
vided termination is permitted under applicable rules
of professional ethics/professional conduct, though the
lawyer must still remain silent about the underlying facts.
These practitioners hold that a client is surely compe-
tent to enter such a contract, and that to do less is to
collude in a client’s misuse of the collaborative process
by permitting the client to continue to dupe not only the
other party and his/her counsel, but also the presum-
ably innocent successor collaborative lawyer—like
Steven— who comes in after lawyers like Ralph with-
draw.  The Ralph flagellators generally take the view
that an adequately informed client can and should be
able to give enforceable  contractual permission for
such a termination to take place in cases of entrenched
bad faith.   They ask what public policy is being served
by elevating to the highest priority a client’s right to
engage in a deliberate and sustained fraudulent misuse

L A B O R A T O R
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There is no reason why the
[collaborative participation] con-
tract could not/should not explic-
itly recite that upon learning that
any participant in the collabora-
tive process has persistently re-
fused to honor those good faith un-
dertakings, any of the participants
in the process, including a party’s
own attorney, may terminate the
collaborative process.

of the collaborative process.
I consider that a very good question.  Unfortu-

nately, I can’t tell you the answer.  I can tell you that
lawyers all over the U.S., Canada, and the UK are
debating this very question, and someday very soon,
IACP will have a code of ethics that takes a stance on
the question.

And I can also tell you, reading between the
lines of your description, that Ralph does not feel good
about what he did.  This is another way of saying that
his own behavior vis a vis Mickey and Sylvia does not
pass his own “smell test.”  The fundamental reason why
I believe we’ve got to
hope your view  prevails,
rather than Ralph’s, is
that anyone in your po-
sition would be furious at
Ralph for what he did,
and would refuse to col-
laborate with him ever
again, and no adequate
code of  collaborative
ethics can validate be-
havior that so obviously
fails the stink test.

If it’s any con-
solation, we’re not alone
in facing this dilemma.
The U.S. Securities and
Exchange Commission is
in process of adopting
rules that would require lawyers whose clients are ly-
ing, cheating, no good crooks—think Enron— to do
what the commentators delightfully  refer to as a “noisy
withdrawal.”  I love the pictures that phrase conjures
up and it’s only a little bit disappointing to learn that
they aren’t referring to a Bronx cheer—but rather to a
proposed duty not only for lawyers to withdraw under
those circumstances, but also to notify the SEC that
they did so.  For what it’s worth, I think they’re prob-
ably on the right track.  Check out “The Confidentiality
Fetish,” in the December ’04 issue of the Atlantic,  to

read why a Columbia University law professor spe-
cializing in professional ethics agrees.

Ralph reflects the more cautious, conservative
view of our ethical responsibilities. Many  believe that
we are protecting ourselves as a community from mal-
practice and other risks by staying inside that familiar
safety zone, under the awning, sheltered from bad
weather alongside Ralph.  But nothing changes that
way.  And we are on the crest of enormous changes in
how law and lawyers will function in society in the 21st

century.  Personally, I’d rather lead than follow on this
one.   For what it’s worth,
I think practicing what we
preach to our clients,
stating clear principles,
holding ourselves as well
as our clients to those
principles, and advocat-
ing for ethical rules that
respect  the integrity of
the agreed process,  is
where safety and profes-
sional ethics meet in the
transparent sunshine of
good public policy, and if
we need to spark a dia-
logue about this issue in
our state bar associations
in order to be sure that
our seat of the pants ethi-
cal impulses  and the

bar’s  codified rules are aligned, so be it.

Just my opinion.

Oh, and try alternating butter and ice on that finger.
My mom swears by it.

Dear Collaborator:  Continued from  page 19

 ....your pal, The Collaborator
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L E T T E R  F R O M  T H E  P R E S I D E N T

I am still feeling a warm glow from the incredibly successful IACP Forum in Boston.
There wasn’t a detail that was overlooked by Rita Pollak, Stuart Robbins and Paula Jackson
and the many Forum committee members to make everyone’s experience an absolute de-
light.  I know that I will never forget the inspiring addresses by Robert Mnookin and Julie
McFarlane or the sheer pleasure of the Gospel Brunch.   And speaking of the Gospel Brunch,
did anyone get a photo of Peggy Thompson’s ecstatic and irresistible dance?  I want one for
my desk.  I’ll caption it “The Joy of Collaboration”.

Now that we have attained the 1000th member milestone, the future for IACP looks
very bright and, at the same time, daunting.   We have the challenge of providing services for
our members to improve and enhance their practices, and the pleasant problems that result
from explosive growth. For many years we have been an intimate and supportive group of
dedicated and somewhat fanatical proponents of an idea that did not yet have universal rec-
ognition.  Now, many of us are convinced that the “tipping point” for collaborative practice is
well within reach, and are determined that realizing our dreams will not rob us of the camara-
derie and shared passion that has energized us since we first heard of Stu Webb’s “simple
idea”.

As I look forward to my second year as President of IACP, I am  especially excited
about the progress we have made, and the innovations that are to come.  Next June we will
present our first Collaborative Institute, focusing on core skills for collaborative professionals.
Our new website is already providing members with information and opportunities for reach-
ing clients as never before.  Keep your eye on it, because there’s more to come.  And, finally
for now, our dedicated board continues working on setting standards for the practice that will
guide all of us to better and more principled practice.

Please let us know how we can be of service to you.  And share your talent and
energies with us by volunteering to serve on an IACP committee. Best wishes for successful
collaborations, Norma Levine Trusch

President
International Academy of
Collaborative Professionals

Dear Collaborative Friends:
Collaborative Practice
Resolving Disputes Respectfully
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I. Introduction.

In our training as Collaborative Lawyers much
attention has been given to “the paradigm shift”, as if to
identify “IT”  - and embrace it - was to be transformed
and well on the way to effective engagement in this new
and exciting way to assist our clients in dealing their rela-
tional breakups and the resulting fallout that threatens
those dear to them. Perhaps in some ways we might
even assist in making it a positive experience. To do that
we need only acknowledge that the client is the center of
the process, not the judge, not the lawyer, not even the
law. If we can do that, we in combination with such other
professionals whose  insights and expertise may be ap-
propriate in a given case, can truly discover this unique
client and the troubled relationship in which he/she dwells,
in a holistic way. We can seek to identify the client’s
unique strengths and weaknesses, explore the client’s
interests, needs, goals and resources, and evaluate the
relationship’s unique characteristics as well. In doing so
we learn of the strengths and weaknesses, interests,
needs, goals, and resources of all other individuals in the
relationship. Having accomplished this, we have only to
step back and let the clients resolve their own issues in a
holistic way, aided by our guidance and advice, but not
influenced by the courthouse world view that shaped
our professional paradigms as litigators before we ”saw
the light” and continues to influence our personal para-
digms in ways many of us fail to see or are reluctant to
admit.

This paradigm shift for lawyers, some would say,
involves a de-emphasis on the law in favor of a veritable
universe of other considerations which may in a given
case be more relevant.  It’s as simple as that. Well, maybe.
However, I tend to question that, and have an alternate
have a theory. In this brief article I will argue that in “real-
time”, at least in cases involving substantial and complex
property issues, emphasis on “more law” perhaps in op-

position to  “more emphasis on law” may very well be
the essence of collaboration, and require a paradigm
shift for the lawyer towards more involvement with the
law, not away from it.

II. The Question

A carefully crafted outline of the process has been
worked out by the drafters of the Protocols Of Prac-
tice For Collaborative Lawyers, provisionally adopted
by the Board of  Trustees of  The Collaborative Law
Institute of Texas in January, 2004. Chapter Six of those
protocols sets out the following in relevant part:

CHAPTER 6.
FUNDAMENTALS OF THE

COLLABORATIVE LAW PROCESS

SECTION 6.01. STAGES OF
THE COLLABORATIVE PROCESS.
The collaborative process consists of five
discrete stages:
1. Determining the clients’ goals and in-
terests;
2. Information gathering;
3. Development of settlement options;
4. Evaluation of the options; and
5. Negotiation of the settlement.
The collaborative lawyer prepares the cli-
ent for each stage, helps the client com-
municate effectively with the other party
throughout the process and protects the
integrity of the process by requiring the
parties to proceed chronologically through
the stages and resist the impulse to elimi-
nate steps.

C O M P L E X  F I N A N C I A L  I S S U E S  I N
C O L L A B O R A T I V E  L A W  C A S E S

IS LESS EMPHASIS ON THE LAW REALLY SUCH A GOOD IDEA?
by Donald R. Royall JD,  Dallas, TX
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In our training we are taught to minimize the im-
portance of the “law model” when seeking to generate
and evaluate options, and usually think of the “law model”
in terms of a discussion of the likely range of outcomes
in the case at hand. Witness the Collaborative Law In-
stitute of Texas protocol on the subject, with accompa-
nying commentary:

SECTION 6.05. EVALUATION
OF THE OPTIONS. When the parties
are satisfied  that all possible options have
been developed, the collaborative lawyers
should assist the clients in evaluating the
options, analyzing how the options meets
the clients’ goals, determining whether an
option is realistically achievable, and con-
sidering whether the option would likely
be approved by the court.

COMMENT: Only if the participants agree
that the exercise would be productive, in
a joint session they may compare any op-
tion with the possible result if the matter
were to be litigated.  Otherwise, such in-
formation is to be shared with the client
only in private consultation.

But is such rationing of the role of law in
the collaborative process necessary, or even wise?

III. Hypotheses

According to Webster’s, a hypothesis is a ten-
tative assumption made in order to draw out and test its
logical or empirical consequences. A number of hypoth-
eses are central to my theory. You be the judge of their
validity.

1. People in a society tend to view “the law” as
a reflection of a consensus of its’ citizens thoughts on
what is appropriate behavior. A sort of “Peer Pronounce-
ment”

2.  People expect some sort of payback, if only
approval or disapproval, when they act in a manner that
deviates from that assumed norm (the law) in a positive

or negative way. That expectation exists in the collabo-
rative setting as well, although it may be subconscious.
In other words people continue to subject themselves to
a self monitoring form of peer pressure even when in-
vited not to do so by the safe space created in a Col-
laborative Law proceeding.

3. People, even our best collaborative law cli-
ents, tend to spend substantial amounts of their time func-
tioning at something less than their highest state. In that
state, a distributive bargaining calculus tends to remain
in place, whether or consciously or unconsciously.

4. Our legal system groups citizens into differing
legal “societies” based upon the random selection im-
posed by such factors as place of birth, current resi-
dence, topographical features, political intrigues etc., with
the result that profound differences exist in the expecta-
tions of individuals with little, if any,  rational basis for
justification of those differences in any given case.

5. We, as lawyers, are uniquely aware of the
preceding fact but rarely explain that to our clients.

IV. The Theory

In cases involving substantial and complex
property issues, it is beneficial to the collaborative
process to inform the clients of the capricious nature
of the selection process that subjects them to a par-
ticular set of legal norms, and to inform them of the
wide range of other “legal norms” that could and
would apply but for the accidents of geography. This
could tend to diminish  unconscious “scorekeeping”,
broaden the range of options which still fit comfortably
within their perception of the expectations of their peers,
and force a client who insists upon evaluating proposed
options in terms of deviation from anticipated trial out-
come to face the fact that such insistence is really about
the money, as such, and not driven by a desire to con-
form to some  generally accepted notion of what is fair.

The raw material required for the lawyer to ac-
complish this enlightening process is readily available over
the Internet, which provides numerous sources where
the practitioner can obtain, in summary form, a treasure
trove of ideas which, while regarded the ”legal norms”

Continued on page 24
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by our neighbors, are for the narrow task of making
“local court predictions”, decidedly “out of the box “.
To illustrate the ease of this effort, the majority of com-
parative law data that follows was obtained from one
source, www.divorcesource.com, in an afternoon.

V. Application: Property

A. Texas Law
       Under Texas law only community property

is subject to division, so any contribution from a sepa-
rate estate towards a settlement is certain to be viewed
as a deviation from established norms which might carry
imbedded within it the expectation that such a remark-
able action be rewarded in reciprocal fashion. But it would
surprise many lawyers to know that separate personal
property, be it owned before marriage, inherited, re-
ceived by gift or otherwise acquired, was routinely di-
vided between the parties in appropriate divorces cases
in Texas until Cameron v. Cameron was decided in 1982
by the Texas Supreme Court in a decision wherein the
chief justice and 3 other justices filed concurring opin-
ions expressing approval of the result in the case, but
strongly disagreeing with the conclusion that separate
personal property was not subject to division in a Texas
divorce. Cameron v. Cameron, 641 SW2 210, (Tex.
1982.). The notion that only community property is sub-
ject to division in a Texas divorce case was hardly
chipped in stone and handed down from the top of El
Capitan!1

B. Other Jurisdictions
It would seem instructive to our col-

laborative clients to know what some of our neighbors
view as the norm in this regard.

1. In Connecticut the court may as-
sign to either spouse all or part of the property of the
other spouse, including any gifts and inheritances, based
on the following factors: (1) the contribution of each
spouse to the acquisition of the marital property, includ-
ing the contribution of each spouse as homemaker; (2)
the length of the marriage; (3) the age and health of the

spouses; (4) the occupation of the spouses; (5) the
amount and sources of income of the spouses; (6) the
vocational skills of the spouses; (7) the employability of
the spouses; (8) the estate, liabilities, and needs of each
spouse and the opportunity of each for further acquisi-
tion of capital assets and income; (9) the circumstances
that contributed to the estrangement of the spouses; and
(10) the causes of the dissolution of marriage. [Con-
necticut General Statutes Annotated; Title 46b, Chapter
81].

2.  In Iowa the court will divide all of
the spouse’s property whether it was acquired before or
after the marriage, except any gifts and inheritances re-
ceived prior to or during the marriage. A portion of the
property may be set aside in a fund for the support,
maintenance, and education of any minor children. Marital
fault is not a factor. The following factors are considered
in any division of property: (1) the contribution of each
spouse to the acquisition of the marital property, includ-
ing the contribution of each spouse as homemaker or in
childcare; (2) the value of any property brought to the
marriage; (3) the contribution by one party to the edu-
cation, training, or increased earning capacity of the other;
(4) the length of the marriage; (5) the age and physical
and emotional health of the spouses; (6) the vocational
skills of the spouses; (7) the time and expense necessary
to acquire skills and training to become self-sufficient;
(8) the federal income tax consequences of the court’s
division of the property; (9) the time and expense nec-
essary for a spouse to acquire sufficient education to
enable the spouse to find appropriate employment; (10)
any premarital or marital settlement agreement; (11) the
present and potential earning capability of each spouse,
including educational background, training, employment
skills, work experience, and length of absence from the
job market; (12) whether the property award is instead
of or in addition to alimony and the amount and duration
of any such alimony award; (13) the total economic cir-
cumstances of the spouses, including any pension ben-
efits; (14) the desirability of awarding the family home to
the spouse with custody of any children; (15) any custo-
dial provisions for the children; and (16) the amount and

Is Less Emphasis on the Law Really Such a Good Idea? Cont’d from page 23
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duration of any maintenance payments. [Iowa Code
Annotated; Section 598.21].

3.  Kansas courts may divide all of the
spouse’s property, including: (1) any gifts and inherit-
ances; (2) any property owned before the marriage; (3)
any property acquired in a spouse’s own right during the
marriage; and (4) any property acquired by the spouse’s
joint efforts. Property distribution may include actual di-
vision of the property, an award of all or part of the
property to one spouse with a just and reasonable pay-
ment to the other, or a sale of the property and a division
of the proceeds. The court considers the following fac-
tors: (1) the value of each spouse’s property; (2) the
length of the marriage; (3) the age of the spouses; (4)
whether the property award is instead of or in addition
to maintenance; (5) how and by whom the property was
acquired; (6) the present and
future earning capacity of the
spouses; (7) family ties and
obligations; (8) any dissipa-
tion of assets by a spouse;
(9) the tax consequences of
property distribution; and
(10) any other factor neces-
sary to do equity and justice
between the spouses. [Kan-
sas Statutes Annotated;
Chapter 60, Article 16, Sub-
ject 1610].

4. Massachusetts is an “equitable dis-
tribution” state. There the court may divide all of the
spouse’s property, including any gifts and inheritances,
based on the following factors: (1) the contribution of
each spouse to the acquisition, preservation, or appre-
ciation in value of the property, including the contribu-
tion of each spouse as homemaker; (2) the length of the
marriage; (3) the age and health of the spouses; (4) the
occupation of the spouses; (5) the amount and sources
of income of the spouses; (6) the vocational skills of the
spouses; (7) the employability of the spouses; (8) the
liabilities and needs of each spouse and the opportunity
of each for further acquisition of capital assets and in-
come; (9) the conduct of the parties during the marriage
[if the grounds for divorce are fault-based]; and (10)
any health insurance coverage. Fault is not a factor if the

grounds for the divorce are irretrievable breakdown of
the marriage filed in conjunction with a separation/settle-
ment agreement. [Massachusetts General Laws Anno-
tated; Chapter 208, Sections 1A and 34].

5. Under Oregon law all of the spouse’s
property is subject to division by the court, including any
gifts, inheritances, and property acquired prior to the
marriage. Regardless of whether the property is held
jointly or individually, there is a presumption that the
spouses contributed equally to the acquisition of any
property, unless shown otherwise. All property will be
divided, without regard to any fault of the spouses, based
on the following factors: (1) the cost of any sale of as-
sets; (2) the amount of taxes and liens on the property;
(3) the contribution of each spouse to the acquisition of
the marital property, including the contribution of each
spouse as homemaker; (4) any retirement benefits, in-

cluding social security, civil
service, military and railroad
retirement benefits; (5) any
life insurance coverage; and
(6) whether the property
award is instead of or in ad-
dition to spousal support.
[Oregon Revised Statutes;
Volume 2, Sections 107.036
and 107.105].

VI. Application: Alimony

A.  Texas Law.
In Texas,  spousal support is limited to say the

least, but that is not so much indicative of any special
insights we Texans have into appropriate societal be-
havior as it is a reflection of the peculiarities of our legis-
lative process. Texas was also the last of the 50 states to
enact a Paternity Statute. Our courts may award main-
tenance for a spouse only if: (1) the spouse from whom
maintenance is requested has been convicted of family
violence within two years before the suit for dissolution
or (2) the duration of the marriage was ten years or longer
and the spouse seeking maintenance: [a] lacks sufficient
property to provide for his or her reasonable minimum
needs; [b] is unable to support himself or herself through

Continued on page 26

The notion that only community
property is subject to division
in a Texas divorce case was
hardly chipped in stone and
handed down from the top of El
Capitan!
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employment because of an incapacitating physical or
mental disability; [c] is the custodian of a child who re-
quires substantial care and supervision because of a
physical or mental disability which makes it necessary
that the spouse not be employed outside the home; or
[d] clearly lacks earning ability in the labor market ad-
equate to provide for the spouse’s minimum reasonable
needs. The amount of monthly maintenance can be no
more than the lower of $2,500.00 or 20% of the paying
spouse’s monthly gross income. It cannot continue for
more than three years, except during the continuance of
an incapacitating  physical or mental disability. [Texas
Codes Annotated; Family Code, Chapters 8.001 to
8.055].

B  Other Jurisdic-
tions.

The vast majority of
other jurisdictions have a
much broader view of the
role that alimony plays in the
adjustment of equities be-
tween spouses, and as a tool
to soften the trauma of tran-
sition  our clients and those
around them inevitably ex-
perience. The lawyer need
not necessarily agree with
the policy choices underly-
ing various statutory
schemes in order to benefit from the thinking that brought
others to conclude as they did, and share that informa-
tion with the client in collaboration as a means of illus-
trating that in fashioning their unique solution, they are
not necessarily going where no one has gone before. A
few illustrations follow.

1.In Virginia, either spouse may be awarded
maintenance, to be paid in either a lump sum, periodic
payments, or both. The factors for consideration are:
(1) the opportunity, ability and time necessary to acquire
sufficient education and training to enable the spouse to
find appropriate employment, and that spouse’s future

earning capacity; (2) the standard of living established
during the marriage; (3) the duration of the marriage; (4)
the financial resources of the spouses, including marital
property apportioned to such spouse; (5) the contribu-
tion of each spouse to the marriage, including services
rendered in homemaking, childcare, education, and ca-
reer-building of the other spouse; (6) the tax conse-
quences to each spouse; (7) the age of the spouses; (8)
the physical and emotional conditions of the spouses;
(9) the educational level of each spouse at the time of
the marriage and at the time the action for support is
commenced; (10) the property of the spouses; (11) the
circumstances which contributed to the divorce; (12)
the extent to which the age, condition, or circumstances

of any child of the spouses
makes it appropriate that the
custodial spouse not seek out-
side employment; (13) any in-
come from pension, profit-
sharing, or retirement plans;
(14) any contributions by ei-
ther spouse to the well-being
of the family; (15) the earning
capacity of the spouses, in-
cluding the skills, education,
and training of the spouses and
their employment opportuni-
ties; (16) any decisions made
during the marriage regarding
employment, career, educa-

tion, and parenting that affected a spouse’s earning po-
tential, including the length of time absent from the job
market; and (17) any other factor the court deems just
and equitable. However, permanent maintenance will not
be awarded to a spouse who was at fault in a divorce
granted on the grounds of adultery, unless such a denial
of support would be unjust. [Code of Virginia; Title 20,
Sections 20-95, 20-107.1 and 20-108.1].

2. By contrast, Oklahoma’s approach is short
and sweet. Alimony may be awarded to either spouse.
The award may be in money or property, in lump sum or
installments, having regard for the value of the property

Is Less Emphasis on the Law Really Such a Good Idea? Cont’d from page 25

We are of course not bound by
those solutions in our courts,
and even less bound by them in
collaboration, but they still con-
stitute a valuable intellectual
resource for us to consider when
we endeavor to think in terms
of what is, at least for us, “out of
the box”.
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at the time of the award. Marital fault is not a consider-
ation. There are no other factors for consideration set
out in the statute. Alimony payments may be required to
be paid through the clerk of the court. [Oklahoma Stat-
utes Annotated; Title 43, Sections 121 and 136].

 3.Louisiana’s view seems to emphasize fault.
Permanent periodic alimony may be granted to the spouse
who is without fault. Such alimony shall not exceed one-
third of the other spouse’s income. The factors consid-
ered are: (1) the effect of child custody on the spouse’s
earning capacity; (2) the time necessary to acquire suffi-
cient education and training to enable the spouse to find
appropriate employment; (3) the income, means, and
assets of the spouses and the liquidity of the assets; (4)
the comparative financial obligations of the spouses; (5)
the age and health of the spouses; (6) the needs of the
parties; (7) the earning capacity of the parties; (8) the
duration of the marriage; (9) the tax consequences of
the parties; and (10) any other relevant circumstances.
Permanent alimony may be revoked upon remarriage or
cohabitation. [Louisiana Civil Code Annotated; Articles
111 and 112].

4. Mississippi takes to cake for brevity. Either
spouse may be awarded maintenance if it is equitable
and just. There are no other factors for consideration
specified in the statute. [Mississippi Code Annotated;
Section 93, Chapter 5-23 and Mississippi Case Law].

VI. Other Areas For More Law
.....Not Less

Other possible property issues where “more
law” may be entirely collaborative could include:

1. Educations or professional licenses being
considered as property, or as the basis for reimburse-
ment claims..

2. The many other recognized concepts of value
beyond “market value”, and the numerous variations in
the treatment of personal goodwill.

3. Varying property characterization concepts.

VII. Conclusion

The diversity of legal treatment of the common
issues arising out of a divorce in jurisdictions whose popu-

lations are virtually indistinguishable from our own is sub-
stantial, and instructive not because of the many and varied
conclusions that have been reached by legislatures and
courts in those other states, but rather because those
conclusions, like our own, have been reached by rea-
soned and principled people seeking to carefully craft
solutions to the same questions our clients face today.
We are of course not bound by those solutions in our
courts, and even less bound by them in collaboration,
but they still constitute a valuable intellectual resource
for us to consider when we endeavor to think in terms of
what is, at least for us, “out of the box”.

1For you visitors and naturalized Texans, El Capitan

is the highest mountain in Texas

Donald R. Royall has practiced law in
Houston, Texas since 1961. He currently practices
with his daughter, Melody, under the firm name
The Royalls, P.C. Don participated in the drafting
and passage of the provisions of the original Texas
Family Code governing marriage, divorce, and
parent child relationships in 1973, and has lim-
ited his practice to that area of law ever since. He
is Board Certified in Family Law by The Texas
Board of Legal Specialization. He is a fellow of
The American Academy of Matrimonial Lawyers,
and certified both as a Mediator and as an Arbi-
trator. Don has been included in every edition of
Best Lawyers in America since 1983, and was in-
ducted into the Family Law Hall of Legends by the
Council of State Bar of Texas Family Law Section
in 2002.

Don was exposed to the genius of collabo-
rative law practice in 2000, and has devoted the
majority of his energies since that time to the es-
tablishment of this intelligent process as the “first
option” for families in crisis who nevertheless
value and respect one another and the relation-
ships that they have helped to create. Don is a
founder and Chairman of Collaborative Family
Lawyers of Houston, a Trustee and Vice President
of The Collaborative Law Institute of Texas, and a
member of the Board of Directors of The Interna-
tional Academy of Collaborative Professionals. A
frequent author and speaker, he is Course Direc-
tor of the First Annual IACP Core Collaborative
Practice Skills Institute to be held in Dallas, Texas
on June 4th and 5th, 2005.  Don can be reached
at Theroyalls@swbell.net.
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BRINGING PEACE INTO THE ROOM
How the Personal Qualities of the
Me d i a t o r  I m p a c t  t h e  P r o c e s s  o f
Conflict Resolution.
Editors: Daniel Bowling & David Hoffman

Even born “peacemakers” benefit from
learning strategies and processes of mediation.
Mediation as a profession is relatively young—it
is a product of the baby-boomers’ generation,
As such, it is still develop-
ing and growing in quantity
of practitioners as well as
in quality.

Most professional
mediators have thus far fo-
cused on developing their
skills.  This comes through
learning and practice.  As
we grow and grow older,
experience also affects our
practice.  Mediators and
the profession of mediation
are moving into the second
generation.  David Hoffman
and Daniel Bowling help us move into this next
phase with their collection of articles and essays
that focus on the personal qualities of the me-
diator and how they impact the process.

David and Daniel brought these chapters
together “for the ever-growing community of me-
diators in the United States and beyond who are
seeking to enhance their ability to be dispute re-
solvers by moving beyond knowledge and skills
to deeper levels of engagement in their work...
The next task after knowledge and skills are ac-
quired is developing a sense of identity with their
role and responsibility of being a mediator.”

Daniel and David and their contributors give
us permission to be human and to acknowledge that
our humanity shapes our mediations.  From the physi-
cal affects and manners of the mediator to the per-
sonal experiences of the individual mediator, to the
role of “mediator as trickster,” our personal quali-
ties effect us as mediators.  And this is good.  Cli-
ents want us to be human and super-human at the
same time.  These articles help us balance these de-
mands in ways that ultimately assist in the conflict

resolution.

In our skills classes, we are
taught that mediators must be
neutral, that we must follow
proscribed processes de-
pending on what school of
thought we ascribe to in our
practice and that we must not
allow our personal beings to
infiltrate our role as media-
tor.  This book does not at-
tempt to teach mediation
skills, although wonderful
“tidbits” are scattered
throughout and each article is

followed by several reflective practice questions that
are designed to stimulate the application of what we
have just read to our own practice.

Mediators have the reputation of being
against conflict.  David and Daniel acknowledge that
conflict is a progenitor to change.  Conflict, in con-
text, can be good, and mediators must not shy away
from conflict but learn to embrace it and facilitate
the changes that conflict begs.

Mediation does not simply promote an end
to conflict.  It also promotes healing.  Several es-
says address the “culture of healing” and the cre-

Mediators must not
shy away from
conflict but learn
to embrace it and
facilitate the changes
that conflict begs.

B O O K  R E V I E W
Reviewed by  Lynda J. Robbins JD, Boston
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ation of a “sacred space.”  These approaches may
be more comfortable for the therapist/mediators than
attorney/mediators but the articles help put these
theories into prospective and encourage us to try
new approaches.

The articles also encourage us to develop
our abilities to focus on the present in order to bet-
ter assist our clients in their focus.  We are also given
permission to cry, maybe the ultimate recognition of
our humanity.

Sara Cobb, in her article, “Creating Sacred
Space—Toward a Second-Generation Dispute
Resolution Practice,” summarizes that “In the first-
generation mediation practice, we learned that there
was a formula that could be useful for resolving con-
flicts.  We learned to bring parties to the table, to
structure the process so each side had a turn to speak,
and to help parties invent options on the basis of the
elaboration of their interests.

In the first-generation practice, practitioners
clung to our belief that the process alone could yield
outcomes that not only resolved disputes but also
increased the humanity of those involved.  We trusted
neutrality as well as the ground rules of turn taking.
We worked to witness the pain of the parties and
struggled not to tamper with the content of their sto-
ries, as that was thought to constitute a violation of
our practice as neutrals.”  She goes on to say “...in
this second-generation practice, we are ...freed from
the arbitrary constraints imposed by the secular dis-
course of mediation.”

By acknowledging what many experienced
mediators have learned but, perhaps, been afraid to
voice, the authors move us beyond the dogmatic to
a deeper and fuller understanding and appreciation
of how each of us brings peace into the room.

Minneapolis lawyers who handle collaborative law
cases makes no mention of hiring experts. See Col-
laborative Law Institute at  www.collaborativelaw.org.
8 The Collaborative Law Center of Santa Clara
webpage at www.nocourt.org .
9 Protocols of Practice for Collaborative Family Law-
yers, provisionally adopted by the Board of Trustees,
Collaborative Law Institute of Texas, January 28, 2004.
Section 10.01 at www.collablawtexas.org.
10 The Texas Collaborative Law Council
(www.collablaw.us) , a group developing protocols for
civil lawyers to use in collaborative law, has taken the
approach that consulting experts may be unilaterally
engaged with prior notice to the identity of the expert
who must remain in the consulting expert role in order
to keep the his/her work product confidential.
11 Posted message from Pauline H. Tesler, Yahoo
Collablaw Listserve, September 8, 2004
12 Communication from Janet P.Brumley, October 13,
2004
13 Special thanks to Janet P. Brumley and Gay G. Cox,
Dallas, Texas and Angela G. Pence and Norma Levine
Trusch, Houston, Texas, for invaluable editorial sug-
gestions.

Hiring Experts Cont’d from page 17

Harry L. Tindall is a Charter Member of
the Collaborative Law Institute of Texas and serves
as its Secretary/Treasurer. He has been Board Cer-
tified in Family Law by the Texas Board of Legal
Specialization since 1975. He is the Chair of the
Joint Editorial Board for Uniform Family Law, a
joint project of the National Conference of Com-
missioners on Uniform State Laws, the Family Law
Section of the American Bar Association and
American Academy of Matrimonial Lawyers. He
is listed in the Best Lawyers of America, Texas
Super Lawyers and rated very highest in Martindale
Hubble Legal Directory. He is co-author of
Sampson and Tindall’s Texas Family Code Anno-
tated (Thomson West, 14th edition, 2004). He may
be reached at 1300 Post Oak Blvd Ste 1550, Hous-
ton, TX 77056-3093. htindall@tindallfoster.com

Lynda J. Robbins is a collaborative fam-
ily lawyer and mediator who practices in
Chelmsford. She can be contacted at (978) 256-
8178, or by email at LJRobbinsesq@verizon.net.
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COLLABORATIVE   GROUP DIRECTORY

CANADA

Assn of Collaborative Family Law Lawyers of Nova Scotia
www.collaborativefamilylawyers.ca

Contact: Pat Casey p.casey@ns.sympatico.ca

Collaborative Family Lawyers of Canada (Saskatchewan)
www.collaborativelaw.ca

Collaborative Lawyers of Saskatchewan, Inc.
www.collabsask.com

Contact: Sherri A. Cybulski (306) 949-5544

ONTARIO

MANITOBA

NOVA SCOTIA

SASKATCHEWAN

Collaborative Law PIE
www.collaborativelawpei.com

Contact: Jacinta Gallant (902) 894-5003

ALBERTA

AUSTRIA

Association of Collaborative Family Lawyers
Calgary: www.collaborativelaw.ca

Contact: Peggy Walden (403) 750-2581
Association of Collaborative Family Lawyers

Edmonton:  www.collaborativelaw.ca
Contact:  Marla S. Miller (780) 482-2888

Association of Collaborative Family Lawyers
Lethbridge: www.collaborativelaw.ca

Contact:  Robert G. Harvie (403) 328-8856
Association of Collaborative Lawyers
Medicine Hat: www.collaborativelaw.ca

Contact: Marilyn Herrmann (403) 526-2806
Collaborative Lawyers of Alberta & Saskatchewan

cjplaw@telus.net

Anwaltliche Vereinigung fur Mediation und
kooperatives Verhandeln (AVM) Collab. Law Branch

www.avm.co.at
Contact: Elise S.-Brigel wolf.dieter.schopper@liwest.at

BRITISH  COLUMBIA

 The Collaborative Family Lawyers and Divorce
Professionals Association, Inc.  (Winnipeg)
Contact:  Rhonda Hercus (204) 956-1060

The Collaborative Divorce Association of  Vancouver
www.CollaborativeDivorcebc.org

Contact: Sandra Polinsky (604) 876 9998
Collaborative Family Law Group (Lower Mainland)

www.nocourt.net
Contact: Marina Weremchuk (604) 266-2406
Collaborative Family Law Group (Victoria)

www.familylawgroup.com
Contact: Karen Henry (250) 386-2261

Okanagan Collaborative Family Law Group
www.collaborativefamilylaw.ca

Contact: Cathie Heinrichs (250) 868-9454 PRINCE EDWARD ISLAND

Collaborative Family Law Association of  Durham Region
www.collaborativelawyersdurham.ca/index.html

Contact: Allan R. Rowsell (905) 839-2575 ext 112
The Collab. Family Law Assn of  Ontario-Toronto Grp

www.collaborativefamilylawassociation.com
Contact: Marion Korn: mkorn@queenstlaw.com

Collaborative Family Law Assn of  Waterloo Region
(Cambridge-Kitchener-Waterloo)

www.collaborativelaw-waterloo.com
Contact: Donald McIntyre (519) 576-7360

Collaborative Family Law Group (Peel, Halton Region)
 www.collaborative-family-law.com

Contact:  Victoria Smith (905) 455 7755
Collaborative Law Centre (London)

www.collaborativelawcentre.com
Contact:  Kathleen Chapman (519) 673-1113

 Collaborative Law Centre - Middlesex
Contact: Hope Evenden (519) 451-2489

Collaborative Law Network (Ottawa and E. Ontario)
www.collaborative-law.ca

Contact: Nigel Macleod (613) 226-4242
 Hamilton-Burlington Collaborative Family Law Group

www.CollabFamLaw.com
Contact: Rick Shields (905) 777-0101
 Niagara Collaborative Law Group

www.collablaw-niagara.com
Contact: Margaret Opatovsky (905) 835-1163

Quinte Collaborative Law Association
www.QuinteCollaborativeLaw.org

Contact: Karen Selick (613) 966-3031
Nipissing (North Bay)

Contact: Jayne Coons at jaynefcoons@on.aibn.com
 Sarnia region

Contact: Janet Whitehead :janetwhitehead@on.aibn.com
Simcoe County  (Barrie) Region

Contact: Brian Galbraith (705) 727-4242
York Region Collaborative Law Group

Nancy Macivor (905) 883-1829
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A Better Divorce:  A Group of  Collab. Law Professionals
(Southern California) www.abetterdivorce.org
Contact: Kimberly Davidson (310) 378-1893

Alliance of  Collaborative Professionals (No. Cal.: East Bay)
www.collaborativedivorceeastbay.com

Contact: Eugene Seltzer (510) 841-8575
Association of Collaborative Law Attorneys

www.nocourt.org
Contact: Alan Nobler (408) 323-2922

Central Valley Collaborative Law Affiliates
www.peacemaking.com/cvcl

Contact: John McDaniel (559) 226-4420
Coalition for Collaborative Divorce

(Woodland Hills) www.nocourtdivorce.com
Contact:  Mary Ann Aronsohn m.aronsohn@att.net

Collaborative Alternatives
www.collaborativealternatives.com

Contact: Jean Petrick (408) 973-1001
Collaborative Council of the Redwood Empire

Contact: Catherine Conner (707) 523-0480
Collaborative Divorce Associates (No. Cal: East Bay)

www.collaborativedivorce.com
Contact: Peggy Thompson  DRPTCD@aol.com

CALIFORNIA

Collaborative Divorce Network of Northern California
Contact: Steve Rutlen steve@srutlencpa.com

Collaborative Divorce Solutions (Orange County)
Contact: Leslie J. Newman (714) 282-1515

Collaborative Family Law Group of San Diego
www.collaborativefamilylawsandiego.com
Contact: Mark Hill mhill@pacwealth.com

Collaborative Family Law Services of  No. California
Contact: Patricia Lynn Nelson (916) 498-1240
Collaborative Family Lawyers-Ventura County

www.collaborativefamilylawyers.com
Collaborative Law Association of Contra Costa

www.collaborativelawsource.com
Contact: Karen Heller-Berdy karen@dissolawyer.com

Collaborative Law Group of Santa Cruz
Contact: Anita Elliott anitame@comcast.net
Collaborative Lawyers of  Coachella Valley

www.nocourtdisso.com
Contact: Richard Hufstader (760) 772-4288

Collaborative Lawyers of Marin
www.collaborativelawyers.com

Contact:: M. Lee Hunt (415) 457-5700
Collaborative Lawyers of Northern California

(Shasta County) www.collaborativeattorneys.com
Contact: Linda L. Seinturier (530) 243-0253

Collaborative Practice Group of Contra Costa
Contact: Leonard Weiler ldw@weilerlaw.com

Collaborative Practice San Francisco
www.collaborativelawsf.com

Contact: Sandra Blair sandrablairsf@cs.com
Collaborative Practice Silicon Valley

Contact: Michael Lowy (650) 856-6262
Collaborative Professional Network of Sacramento

Contact: Lynne Verdone lvm@lvmoney.com
Divorce Without Court

Contact: Betty Ann Spencer (707) 570-2424
East Cty Family Law Collaborative Group (San
Diego)Contact: Peggy Dolan attysolo@aol.com

Los Angeles Collaborative Family Law Association
www.lacfla.com

 Contact: Donna Beck Weaver (310) 207-8228
Peninsula Collaborative Family Law Group

www.collaborative-law.com
Contact: Pamela R. Canter pamela@cantermoorhead.com

Sacramento Collaborative Practice Group
www.divorceoption.com

Contact: Hal Bartholomew (916) 455-5200
San Francisco Bay Area Collab. Practice Group

Contact: Pauline Tesler (415) 383-5600
San Mateo County Collaborative Law Group

Contact: Timothy Martin (650) 579-1100
Santa Barbara Collaborative Law Group

Contact: Rachel Wilson
rachelwilson@wilsonpettine.com

Arizona Association for Collaborative Family Law Inc.
www.collaborativedivorceaz.net

Contact: Gary Robbins gary@garyrobbins.com
Collaborative Divorce Professionals of Arizona

Contact: Talia Katz, JD (602) 953-7688
The Collaborative Law Group of Southern Arizona

 (Tuscon) www.divorcewisely.com
Contact: Deborah Pratte/Natalie Wright (520) 881-7500

ARIZONA

UNITED STATES

UNITED KINGDOM
The Scottish Collaborative Family Law Group

Contact: Shona Smith  shona.smith@balfour-manson.co.uk
Cambridge Collaborative Family Law Group

www/collabfamilylaw.org.uk
Collaborative Family Law Group (England)

www.collabfamilylaw.org.uk
Contact: James Pirrie jp@flip.co.uk

Swiss Collaborative Law Professionals
www.collaborative-law.ch

Contact: Astrid Boos-Hersberger boosa@wenger-plattner.ch

SWITZERLAND
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Collaborative Law Institute (Minneapolis)
www.collaborativelaw.org

Contact : Stu Webb (612) 566 8800

MINNESOTA

MARYLAND

Collaborative Law Institute of Illinois
www.collablawil.org

Contact: Susan McCabe (847) 639-5676

Kentucky Collaborative Family Law Network, Inc.
www.divorceinkentucky.com/collaborative.html

Contact: William L. Hoge III (502) 583-2005
Northern Kentucky Collaborative Group
Contact: Ruth B. Jackson (859) 291-8055

Collaborative Law Institute of Georgia (GA)
www.collaborativelawga.com

Contact:: Robert D. Bordett, CFP, CDFA (404) 892-1995

LOUISIANA

GEORGIA

ILLINOIS

KENTUCKY

Collaborative Professional Group of Acadiana
Contact: Elizabeth Dugal (337) 237-2535

Collab. Professionals Group of  Central Louisiana
Contact: Ross Foote (318) 443-6893

Collaborative Professionals Group of Louisiana
www.familycourts.org

Contact: Jerry Honigman (318) 442-6300
Collaborative Professionals Group of SE Louisiana
Contact: Lisa Matthews: lcmjd@smclattorneys.com

Collaborative Family Law Association (Orlando)
Contact: Samuel Weiss (407) 999-9500

Collab. Divorce Lawyers Assn of  Palm Beach Cty, Inc.
Contact: Joy A. Bartmon (561) 392-7782

Collaborative Divorce Team Inc. (No. Palm Beach)
Contact: Charles C. Jamieson (561) 478-0312

Collab. Family Law Group of  Sarasota & Manatee
Contact: Kathi Busch Halvorsen (941) 953-2612
Collaborative Family Law Group of  Tampa Bay

www.tampabaycollaborativelaw.com
Contact: Dean Hoolihan (727) 796-1201

Collaborative Family Lawyers Institute  (Miami)
www.collaborativefamlaw.com

Contact:  Rosemarie S. Roth (305) 596-7303
Collaborative Family Lawyers of South Florida

www.collaborativefamilylawfl.com
Contact: Iris Bass (954) 229-1778

Collaborative Lawyers of Southwest Florida
www.collaborativelaw-swfla.com

Contact: Stephen D. Thompson (941) 936-5225
First Coast Collaborative Family Law Inc. (Jacksonville)

Contact: J. Nickolas Alexander Jr. (904) 264-0311
St. John’s County Collaborative Family Law Group

www.sjccflg.com
Marguerite Stacker (904) 826-3957

FLORIDA

MASSACHUSETTS

CONNECTICUT

Collaborative Divorce Attorneys of Fairfield County
www.collaborativedivorcect.com

Contact: Walter Marcus (203) 853-1234
The Collaborative Divorce Lawyers Association (Hartford)

 www.collaborative-divorce.com
Contact: F. Calafiore (860) 296-1555

Collaborative Family Lawyers of Greater New Haven
Contact: Barbara Stark (203) 562-6622

Collaborative Divorce Association
Contact: Darcy Shoop (301) 838-3228

Collaborative Family Law Society
www.co-divorce.com

Contact: James Gross (301) 907-4580
Maryland Collaborative Law Association, Inc.

Susan J. Land (410) 296-9680

Massachusetts Collaborative Law Council
www.massclc.org

Contact: Lynda J. Robbins (978) 256-8178

HAWAII
Hawaii Collaborative Professionals

Contact: Raymond Zeason (808) 531-3171
Colorado Collaborative Law Professionals

www.cclawp.org
Contact: Deb Johnson (303) 980-9810

Northern Colorado Collaborative Family Law
http://www.collablaw.com/northerncogroup

Contact: Mary Council (970) 674-5031
Pike’s Peak Collaborative Law Association

Contact: Lisa Dailey (719) 473-0884
Rocky Mtn. Collaborative Family Law

Professionalswww.rmclp.com
Contact: Cynthia Brewster (303) 831-0808
South Metro Collaborative Law Group
Contact: Bonnie Schriner (303) 458-5100

COLORADO

Collaborative Law Institute of Michigan
www.collaborativelawmichigan.com

Contact: Jane Fahey jane@faheyfinancial.com

MICHIGAN
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     Collaborative Lawyers of Oklahoma
okcollaborativelaw.org

Contact: Malcolm McCollam  (918) 582-1414

Center for Principled Family Advocacy
www.famad.com

Cincinnati Collaborative Family Lawyers
 www.familycollaborativelaw.com

Contact: Harry Sudman (513) 579-1414
Collaborative Family Law Council of Central Ohio

www.winwindivorce.org
 Contact:  Robert Wistner mwistner@eopoffice.com

The Collaborative Law Center (Cincinatti)
weww.collaborativelaw.com

(513) 956-0795
Southwest Ohio Collaborative Law Association

Contact: Jeffrey Kirby (937) 748-1004

Carolina Collaborative Law Group
www.notrials.com/Carolina_law.htm

Contact: Mark Springfield (919) 755-1923
Lake Norman Collaborative Divorce Group

Contact: Debra Fulk McKenzie, CDFA (704) 892-5277
Mecklenburg County Collab. Family Law Practice Group

Contact: Judy Stock (704) 372-9870
Orange Collaborative Law Group

Contact: Dexter Richardson (919) 933-9323
Raleigh North Carolina Collaborative Group

Contact: Alisa Huffman
Rowan County Collaborative Law Group

Contact: Mary Blanton (704) 637-1100
Triad Collaborative Family Law Practice Group

(Winston-Salem, High Point, Greensboro)
www.triadcollaborative.com

Contact: Diane Hamrick (336) 883-7808
Triangle Collaborative Family Law Group
  Contact:  John Bowman  (919) 493 6464

Wake Collaborative Family Law Group (Raleigh)
www.wakecollaborativelaw.com

Contact: Thomas Dimmock (919) 781-4442

NORTH  CAROLINA

OHIO

OKLAHOMA

Albuquerque Collaborative Practice Group
Contact: Judith Ferrell-Holbrook (505) 232-9440

New Mexico Collaborative Practice Group
www.nmcollaborativelaw.com

Contact: Gretchen M. Walther (505) 889-8240
New Mexico Collaborative Law Group (Las Crucas)

Robert (Tito) Meyer tito@zianet.com

Association of Collaborative Family Law Attorneys
 www.nycollaborativelaw.com

Contact: David R. Murch dmurch@murch-wise.com
Assn of  Collaborative Lawyers of  Rockland-Westchester

www.collaborativelaw-ny.org
Contact: Ronald A. Phillips (845) 353-5692
CNY Collaborative Family Law Attorneys

www.cnycollaborativelaw.com
Gay Custer gcuster@choiceonemail.com

Collaborative Family Lawyers of  Central New York
www.collab-law.com

Contact: Mariette Geldenhuys (607) 273-2272
Collaborative Family Lawyers of  the Hudson Valley

Contact: Richard Greenblatt (845) 562-0500
Finger Lakes Collaborative Law Association

Contact: Wendy Gould (607) 776-4164
New York Collaborative Law Group

www.collaborativelawny.com
Contact: Marc Fleisher (212) 595-0595

MISSOURI

Collaborative Professionals of Nevada
Contact: Lisa Wright (702) 242-2898

NEW MEXICO

NEW YORK

Collaborative Law Alliance of New Hampshire
www.collaborativelawnh.org

Contact: Honey Hastings: (603) 672-0770

Collaborative Family Law Association (St. Louis)
www.collaborativefamilylaw-mo.org

Contact: Susan Amato (314) 862-0330
Collaborative Law Institute of Missouri

www.collablawmo.com
Contact: Karen Plax (816) 942-1900

Collaborative Family Lawyers of Oregon
www.cflor.org

Contact: Kim Gordon (503) 232-9922
Northwest Collaborative Institute

Contact: Laura Parrish (541) 485-6162

OREGON

NEBRASKA
Nebraska Academy of Collaborative Professionals

Contact : Mary Likes mglikes@hotmail.com

NEW JERSEY

Jersey Shore Collaborative Law Group
Contact: Linda Piff lindap@lindapiff.com

NEVADA

NEW  HAMPSHIRE
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Collaborative Family Law Council of Wisconsin, Inc.
www.collabdivorce.com

Contact:  Carlton Stansbury (414) 359-9100

Collaborative Divorce Association
Contact: Mary Pence mpence@feldesmantucker.com

Collaborative Family Law Society
www.co-divorce.com

Contact: James Gross (301) 907-4580

WASHINGTON,  DC

NW Collaborative Divorce
NWCollaborativeDivroce.com

Contact: Rachel Felback (425) 453-9818

WISCONSIN

WASHINGTON STATE

UTAH
 Collaborative Family Law of Utah

www.collaborativefamilylawofutah.com
Contact: Brian Florence (801) 476-3200

VIRGINIA

Collaborative Family Law Society
www.co-divorce.com

Contact: James Gross (301) 907-4580

Collaborative Law Section of  Vermont Bar Assn
Contact:: Beth Fontana (802) 860-1000

PLEASE PLEASE PLEASE PLEASE PLEASE           CHECKCHECKCHECKCHECKCHECK               IN!IN!IN!IN!IN!
If your group is not  listed in
the group directory, please
send us [paula@gneo.net]
the name/website of your
group, and the name
telephone number and e mail
address  of your contact
person

VERMONT

Alliance of  Collab. Family Lawyers (Houston/So.E Texas)
www.houstoncollaborativefamilylaw.com

Contact: Jennifer A. Broussard (713) 840-9017
Central Texas Collaborative Family Lawyers

www.centexcollaborativelaw.org
Contact: Amie Rodnick (512) 477-2226

Collaborative Family Law Practitioners Austin)
www.cflpaustin.com

Contact: Jennifer Tull (512) 472-1919
Collaborative Family Lawyers of Denton County

Contact: Duane L. Coker attorney@cokerlegal.com
Collaborative Family Lawyers of Houston

www.collaborativelawyer.org
Contact: Donald Royall (713) 462-6500
 Collaborative Law Center of Rockwall

Contact: Judy Perser: easter_ attorney@hotmail.com
Collaborative Law Dallas

www.collaborativelawdallas.com
Deborah Slye Miller (214) 559-6173

Collaborative Law Group of Greater Houston
Contact: Carol Griffin (713) 461-5288
Collaborative Law Institute of  Texas

www.collablawtexas.com
Contact: Larry Hance (469) 374-9600

Collaborative Lawyers of  Tarrant County
www.aboutcollaborativelaw.com

Contact: Dick Price (817) 338-4633
Dallas Alliance of Collaborative Family Lawyers

www.dallascollaborativelaw.com
Contact: Jimmy L. Verner, Jr. (214) 526-5234

Gulf Coast Collaborative Law Network
www. collaborativelawnetwork.com(Houston)

Contact: Maureen Peltier (713) 461-5288
South Texas Collaborative Family Law Group

www.TexasFamilyLawinfo.com/collaborative.htm
Contact: Ben Chappell (210) 828-2058

Texas Collaborative Lawyers
www.texascollaborativelawyers.com
Contact: Marti Klein (214) 706-9046

TEXAS

Collaborative Family Law Affiliates (Wayne)
www.collaborativefamilylaw.com
Elizabeth Bennett (610) 337 8866

Independent Collab. Attorneys of  Central Penn.
Contact: Constance Brunt (717) 232-7200

King of Prussia Collaborative Group
Contact: Kate Vetrano (610) 265-4441

PENNSYLVANIA
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........ ........ ........ ........ ........ StuStuStuStuStu

FROM THE COLLABORATIVE CORNER
By Stu Webb, J.D., Minneapolis, Minnesota

Remembrance and
reflection how allied!
What thin partitions

sense from thought divide!
....Pope, An Essay on Man (1733-

1743), epistle 1, l.225

The acknowledged “Godfather of Collabo-
rative Law”, Stu Webb is co-founder of the Collabo-
rative Law Institute in Minnesota and a frequent
writer/lecturer on Collaborative Practice.  A prac-
ticing Buddhist, his avocations are jazz, backpack-
ing, reading and offering us the benefit of his wis-
dom each issue, for which we are indeed fortunate
and grateful.

Revisiting the Boston 2004 IACPRevisiting the Boston 2004 IACPRevisiting the Boston 2004 IACPRevisiting the Boston 2004 IACPRevisiting the Boston 2004 IACP
Networking ConferenceNetworking ConferenceNetworking ConferenceNetworking ConferenceNetworking Conference

l.  Trainer’s Meeting - “Difficult Conversa-
tions. Forty of us gathered for a pre-confer-
ence Trainers’ Meeting on  Difficult Con-
versations for a fascinating three-hour
“taste” of the book by that name by
Stone, Patton and Heen.  This book
would make a great subject for a
Collaborative Book Group!

2.  Key Note Address.  Profes-
sor Robert Mnookin gave the Key
Note Address on “The Role of Col-
laborative Professionals in Manag-
ing the Tensions of Negotiations.”
Here is the head of the Harvard Nego-
tiation Research Project affirming that Col-
laborative Professionals are in an unique position
to provide the “transparency” so vital to the settlement
process.  See his book Beyond Winning.

3.  Julie McFarland. Then there was wonderful Julie
McFarlane from the University of Windsor reporting
on the results of her three-year study of Collabora-
tive Family Law.  While pulling no punches, Julie listed
and expanded on the four values of effective Col-
laborative Practice:  Commitment, Transparency, Flex-
ibility & Responsiveness and Recognition of Limita-
tions.  Julie’s work is invaluable to our Collaborative
Practices—it lets us know what we’re doing right and
what we can do better.  Thanks, Julie.

4.  Collaborative Divorce Role Play. Vicki Carpel-Miller,
Anne Kutilek, Mark Hill, Janis Pritchard, George Richardson,
Nancy Ross, Peggy Thompson, Pauline Tesler and I had fun
role-playing a Collaborative Divorce Team in action.  It’s amaz-
ing how a role-play can bring up real feelings congruent with
the fact situation.  We all know role playing is a great learning
tool - both for the observer and for the participant.

5.  Spirituality Workshop. I had a great time as part of
Deborah Brakeley’s panel on “The Spiritual Dimensions of
Practice —Bringing Peace Into the Room and Beyond,” to-

gether with Larry Himric, and Rita Pollak.  We
were delighted to have about forty at-

tendees, and there was much rich dis-
cussion and sharing.  There

seemed to be a recognition that
spirituality is the higher spec-
trum or our work, available
when the participants are will-
ing consciously or uncon-
sciously to access it.

6.  There were many more
break-out sessions.  A re-

view of the Conference
Manual tells me what I missed—

but it also allows me to pick up on
the high points of each.

7.  Miscellaneous Kudos:  The food was out-
standing—both in-house and available on our outings. The staff-
ing and planning committees deserve high praise.  The confer-
ences get better and better!

8.  Networking.  The most important and richest part of our
gathering is the chance to network with old and new friends—
and look forward to reconnecting next year.

ON TO ATLANTA***!

(***see www.collaborativepractice.com for details about

the 2005 IACP Forum)
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The Collaborative Review

The Collaborative Review of the
International Academy of Collaborative Professionals
c/o  Paula Jackson, Administrator
145 Wildhorse Valley Drive
Novato, CA 94947

JOIN IACP!!

The Collaborative Review is the official publication of the International Academy of
Collaborative Professionals, edited by Jennifer Jackson and Pauline Tesler, and copy-edited by Paula Jackson.
We solicit original manuscripts, which should be prepared on diskette saved in Microsoft Word or WordPerfect

and sent to Jennifer Jackson, 220 Montgomery Street, 15th Floor, San Francisco, CA 94104
 or e-mailed to collaborate@pacbell.net

What you get:

Subscription to the Collaborative Review
Reduced admission and fees for IACP seminars, trainings, forums and publications

Listing in the Member Directory on the IACP Website
...and much more!

To join, go to our NEW website at www.collaborativepractice.com


